United States Court of Appeals 

for the 

District of Columbia Circuit 



TRANSCRIPT OF 
RECORD 






No. 10/086 | 

JOINT APPENDIX 


Initrit States (Court nf 


Foe The District of Columbia. Circuit 


Seaboard & Western Airline, Inc., Petitioner , 


Civil Aeronautics Board, Respondent 


On Petition for Judicial Review of an Order of 
Civil Aeronautics Board. 

Untied S.'' J . tss Mpf. 

fpr the District $f Ctiunib 












INDEX TO JOINT APPENDIX 


Page 


$ 


Petition of Seaboard & Western Airlines, Inc., for 
Judicial Review of an Order of the Civil Aeronau¬ 
tics Board Filed December 22, 1948 . 2 

Order No. 4978 of the Civil Aeronautics Board Dated 
July 15, 1946 . 23 

Notice of Hearing Dated August 13,1946_ 32 

Order No. E-44 Dated October 21,1946__ 39 

Order No. E-S84 Dated October 17, 1947 __ 33 

Notice of Hearing Dated October 24,1947_ 46 

Order No. E-976 Dated November 13,1947 _ 47 

Motion of Transcontinental & Western Air, Inc. for the 
Establishment of a New Emergency Temporary 
Rate of Compensation for the Transportation of 
Mail by Aircraft on a Foreign Route_ 50 

rder No. E-1604 Dated May 21,1948 _ 72 

* 

otice of Hearing Dated May 21,1948_ 76 

Order No. E-1622 Dated May 25,1948 _ 77 

Order No. E-2267 Dated December 8, 1948 _ 80 


Petition for Leave to Intervene Dated December 10, 
1948 _ 


82 


Seaboard & Western’s Notice of Objections Filed De¬ 
cember 10, 1948 _ 86 

Order No. E-2297 Dated December 16,1948 _ 86 

Notice of Hearing Dated December 16, 1948 _ 88 

Transcript of Hearing Dated December 22,1948 _ 87 

Order No. E-2315 Dated December 22,1948 _ 96 

Exhibit PC-1 and Appendix A_ 94 


















Httitrii Slatpa (Court of Apprala 

For the District of Columbia Circuit 

No. 10,086 

Seaboard & Western Airlines, Inc., 

Petitioner, 

vs. 

Civil Aeronautics Board, 

Respondent. 

Petition for Judicial Review of an Order of the 
Civil Aeronautics Board 

JOINT APPENDIX TO BRIEFS 






2 


United States Court of Appeals for the District of 
Columbia Circuit Filed Dec 23 1948 
Joseph W. Stewart, Clerk 

• • • • 

1 A To the Honorable, the Judges of the United States 

Court of Appeals for the District of Columbia: 

Seaboard & Western Airlines, Inc., presents this petition 
for judicial review of an order of respondent, Civil Aero¬ 
nautics Board, and in support thereof respectfully repre¬ 
sents and alleges the following: 

1. Petitioner, Seaboard & Western Airlines, Inc., a 
corporation organized under the laws of the State of Dela¬ 
ware and having its principal office at 16 Liberty Street, 
New York City, is an Irregular Air Carrier engaging in 
international air transportation of property only princi¬ 
pally between points in the United States and points in 

Europe and the Middle East, under authority of Let- 

2 A ter of Registration No. 13, issued pursuant to the 

provisions of Section 292.1 of the Economic Regu¬ 
lations of the Civil Aeronautics Board, respondent herein. 

'2. Transcontinental & Western Air, Inc., 1 is an air 
carrier operating since February 5, 1946 in international 
air transportation between points in the United States 
and points in Europe, the Middle East and elsewhere 
under a certificate of public convenience and necessity for 
the transportation of persons, property and mail. 

3. Both Seaboard & Western and TWA engage in trans¬ 
portation of property by aircraft between points in the 
United States and points in Europe and the Middle East. 
Both carriers under their operating authority as common 
carriers by air and as contract carriers may and do oper¬ 
ate between identical points. 

4. Respondent is an agency created by the laws of the 
United States (49 U. S. C. A. Section 401 et seq.). Among 


1 Hereinafter referred to as TWA. 
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other of its functions with respect to promotion, develop¬ 
ment and regulation of air transportation, respondent is 
vested with authority and charged with the duty of fixing 
and determining mail rates for certificated air carriers 
under Section 406 of the Civil Aeronautics Act of 1938, as 
amended (49 U. S. C. A. 486). 


I 

The Nature of the Proceeding 

5. Petitioner seeks review of an order (Serial No. 
2297 dated December 16, 1948) entered by respondent and 
of the supporting findings and conclusions set forth therein 
which said order denied a petition for leave to intervene 
and refused to grant oral argument thereon and dismissed 
a notice of objections to a proposed temporary mail rate 
for TWA. The petition and notice of objections were 
filed by petitioner on December 10, 1948, in the proceeding 

before respondent which is designated “In the Mat- 
3 A ter of the Compensation for the Transportation of 
Mail by Aircraft and Facilities Used and Useful 
Therefor and the Services Connected Therewith of Trans¬ 
continental & Western Air, Inc., in its trans-Atlantic Oper¬ 
ations, Docket No. 2375.” Petitioner prays this honorable 
court to reverse said order of respondent or to set aside 
said order and to direct respondent to grant petitioner’s 
petition for leave to intervene in said proceeding. 

6. TWA commenced operating in international air 
transportation on February 5, 1946. By order serial No. 
4978 dated July 15,1946 repsondent instituted a proceeding 
to fix and determine a fair and reasonable permanent mail 
rate for TWA and by the same order it directed TWA to 
show cause why its temporary mail rate should not be 
75c per mail ton mile retroactive to February 5, 1946, the 
date of commencement of its international operations. No 
objections were filed to this proposal and on October 18, 
1946 the Board issued an opinion and order fixing this 
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rate as a temporary rate for the period from and after 
February 5,1946. (7 C. A. B. 421) 

7. On March 14,1947, TWA filed a petition in said pro¬ 
ceeding with the respondent requesting an increase in its 
temporary mail rate and thereafter on October 16, 1947, 
respondent issued a show cause order (serial No. E-884) 
directing TWA to show cause why its temporary mail rate 
in international operations should not be further in¬ 
creased. 

4 A 8. On November 12, 1947, there having been no 
objections to the proposed rate filed, respondent 
issued an order (Serial No. E-976) further increasing 
TWA’s temporary mail rate, retroactive to February 5, 
1946. 

9. On April 13, 1948, TWA filed in the same proceed¬ 
ing a motion for a further increase in its temporary rate 
retroactive to February 5, 1946. On May 21, 1948, the 
Board issued a show cause order (Order Serial No. E-1604) 
proposing a further increase in TWA’s temporary mail 
rate. No objection having been filed by TWA, this in¬ 
creased rate was made effective four days later by Order 
Serial No. E-1622 dated May 25,1948. 

10. The most recent show cause order (Serial No. 
E-2267 issued in the same proceeding and dated Decem¬ 
ber 7, 1948, proposed a further increase in TWA’s tem¬ 
porary rate. Petitioner’s petition for leave to intervene, 
filed December 10, 1948, was thereafter denied on De¬ 
cember 16,1948 and petitioner’s notice of objection to said 
temporary rate was dismissed. Thereafter on Decem¬ 
ber 22, 1948 a pro forma hearing was held and on the 
same day the Board issued its final order finally fixing 
the rate proposed in the show cause order. The total mail 
pay thus far paid or authorized to be paid by the Post¬ 
master General to TWA under these constantly increased 
temporary rate orders covers a period from the com¬ 
mencement of TWA’s operations on February 5, 1946, 
to date, a period of almost three years, and amounts to 
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approximately $10,000,000. No steps to petitioner’s knowl¬ 
edge have as yet been taken by respondent with respect to 
fixing a permanent mail rate for TWA in this permanent 
mail rate proceeding. 

11. Respondent’s show cause order, Serial No. E-2267, 
dated December 7, 1948, was served on December 8, 1948, 
and contained the following: 

“It is further ordered, that all further procedure herein 
with reference to the aforesaid temporary rates shall be 
in accordance with Section 285.13 of the Economic Regu¬ 
lations and that any notice as provided for in paragraph 
(c)(1) of said Section 285.13, that there exists any ob¬ 
jection to the temporary rate shall be filed with the Civil 
Aeronautics Board within seven days after the date 
5 A of service of this order, and if notice is filed as 
aforesaid, written answer and any supporting docu¬ 
ments, as provided in paragraphs (c)(1) and (c)(2) of 
said Section 285.13, shall be filed with the Board within 
thirty days after the date of service of this order.” 

12. Thereafter on December 10, 1948, petitioner filed 
its petition for leave to intervene in the aforementioned 
mail rate proceeding alleging that it had a substantial 
property and financial interest in the subject matter of 
the proceeding, that its interest would not be adequately 
represented in the proceeding by any existing party and 
that intervention by petitioner would not unduly broaden 
the issues or delay the proceeding. 

13. In view of the fact that the show cause order dated 
December 7,1948, and served December 8,1948, permitted 
only seven days for the filing of objections by any party 
to the proceeding and in view of the fact that in peti¬ 
tioner’s opinion it had a clear legal right to intervene in 
the proceeding and in view of the further fact that its peti¬ 
tion to intervene might not be acted upon by respondent 
within the seven-day period during which objections had 
to be filed, petitioner filed its notice of objections in ac¬ 
cordance with the provisions of Section 285.13 (c)(1) of 
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the Boards Economic Regulations along with its petition 
to intervene on December 10,1948. The petition for leave 
to intervene was denied by respondent, petitioner’s request 
for argument was not granted, and petitioner’s notice 
of objections was dismissed by Order Serial No. E-2297, 
dated December 16, 1948. This order of respondent con¬ 
tained the following four findings: 

“1. The show cause order in question proposes a tem¬ 
porary rate order, which does not fix a final rate, but 
merely establishes a conservative basis for payment upon 
estimated accrued obligations of the government pending 
the determination of a final rate which may be either 
higher or lower than the temporary rate theretofore 
in effect; and 

6 A “2. A formal intervention at this time will un¬ 
duly broaden the issues and might seriously delay 
the proceeding establishing a temporary rate order to 
such an extent that the very purpose of the temporary rate 
would be defeated; and 

“3. Full justice will be done to the petitioner if at this 
time it is allowed to participate in the hearing in accord¬ 
ance with Section 285.6(a) of the Economic Regulations; 
and 

“4. Notice of Objections under Section 285.13(c)(1) of 
the Board’s Economic Regulations cannot properly be filed 
until after the Board has granted petitioner the right to 
intervene in this proceeding;” 

* 

Thereafter, on December 22, 1948, a pro forma hearing 
was held and immediately thereafter and on the same day 
an order (Serial No. E-2315) was issued by respondent 
finally fixing and determining and putting into effect the 
proposed increased temporary rate. 
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II 

The Statutes Upon Which the Proceeding Is Based 

14. This Honorable Court has jurisdiction under the 
Civil Aeronautics Act of 1938, as amended, Section 1006 
(52 Stat. 977, 54 Stat. 1233, 1235; 49 U. S. C. A. 401) and 
under the Administrative Procedure Act, Section 10 (5 
U. S. C. A. 1001 et seq.). 

III 

The Facts Upon Which the Proceeding Is Based 

15. TWA is a certificated air carrier holding a certifi¬ 
cate of public convenience and necessity under Section 401 
of the Civil Aeronautics Act of 1938, as amended, by which 
it is authorized to transport passengers, property and 

mail. Being the holder of a mail certificate, TWA 
7 A is entitled to receive mail in accordance with the pro¬ 
visions of Section 406 of the Civil Aeronautics Act. 
By this Section the Board is directed to consider certain 
factors in determining the amount of mail pay or the rates 
of mail pay which any carrier is to receive, and under 
this Section a carrier is entitled to an amount of mail 
pay which “. . . together with all other revenue of the 
air carrier (to) will enable such air carrier under honest, 
economical, and efficient management, to maintain and con¬ 
tinue the development of air transportation to the extent 
and of the character and quality required for the com¬ 
merce of the United States, the postal service, and the 
national defense.” This is a ‘ 1 subsidy” provision and 
in practical operation, assuming honest, economical, and 
efficient management on the part of an air carrier, and 
assuming that the transportation services afforded by the 
carrier are required by the commerce of the United 
States, the postal service and the national defense, the car¬ 
rier is entitled to receive an amount of mail pay which 
will cover whatever losses it may incur in its passenger, 
property and mail operations, and in addition an amount 




8 


sufficient to assure the air carrier of a reasonable return 
on its entire investment used and useful in air transporta¬ 
tion. 

8 A 16. Seaboard & Western commenced operations 
in May 1947 as a contract carrier of property and 
therefore not subject to the jurisdiction of the Civil Aero¬ 
nautics Board. 1 In June, 1947, it applied for a Letter of 
Registration under Section 292.1 of respondent’s Economic 
Regulations. Pursuant to this application, Letter of Reg¬ 
istration No. 13 was issued to petitioner on July 8, 1947, 
authorizing it to engage in air transportation as an irregu¬ 
lar Air Carrier. Under its operating authority petitioner 
conducts an exclusive freight operation in international 
air transportation. Not being a certificated carrier under 
Section 406 of the Civil Aeronautics Act, petitioner receives 
no mail pay or government subsidy of any kind but is en¬ 
tirely dependent on its commercial activities for profitable 
operations. Petitioner has applied to respondent, Civil 
Aeronautics Board, for a certificate of public convenience 
and necessity to carry freight in international air transpor¬ 
tation, but it has not applied for the right to carry mail. 
Hence, no subsidy has been requested. 

17. Transcontinental & Western Air, Inc., has operated 
and on information and belief petitioner alleges that it is 
now operating two Douglas C-54 aircraft in international 
freight operations. Such freight operations of Transcon¬ 
tinental & Western Air, Inc., are conducted both on a com¬ 
mon carrier basis and on a contract basis. Petitioner is 
presently operating five C-54 aircraft in its international 
freight operations. Petitioner also engages in operations 
both of a common carrier and contract type. These freight 
operations are conducted by both carriers between many of 


1 The jurisdiction and authority of respondent is limited to air oper¬ 
ations which constitute air transportation as defined in Section 1(10) 
and 1(21) of the Civil Aeronautics Act, i. e., common carrier trans¬ 
portation of persons and property and transportation of mail by air¬ 
craft. 
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the same points and generally are conducted between 
the United States, Europe and the Middle East. 

9 A 18. Petitioner undertook to engage , in interna¬ 
tional operations as an air carrier carrying cargo 
exclusively under a Board regulation by which Seaboard & 
Western is authorized to engage in such operations. Peti¬ 
tioner invested substantial amounts of money, made exten¬ 
sive surveys into international air cargo potential, pur¬ 
chased costly equipment and employed and trained the 
necessary personnel to engage in such an 'operation and 
at this time has created and built up what is undoubtedly 
the most experienced and substantial organization in exist¬ 
ence engaging exclusively in international all-cargo opera¬ 
tions. Seaboard & Western has operated on a commer¬ 
cially profitable basis without the benefit of any govern¬ 
ment subsidy, the only United States international air car¬ 
rier which has been able to do so. Transcontinental & 
Western Air, Inc., has always received and continues to 
receive mail pay authorized by temporary mail rate orders 
issued by the Civil Aeronautics Board. 

19. Section 406 of the Civil Aeronautics Act, the sole 
statutory source of the Boards mail rate authority, does 
not distinguish between temporary and permanent mail 
rates but simply authorizes the Board to “ fix and deter¬ 
mine fair and reasonable rates of compensation for the 
transportation of mail by aircraft, the facilities used and 
useful therefor, and the services connected therewith,’’ 
provides for notice and hearing and sets forth matters 
which the Board must consider in fixing such mail rates. 

20. By Section 406(b) the Board is directed, as follows 
with respect to the matters which it shall consider: 

“In determining the rate in each case, the Authority 
shall take into consideration, among other factors, the con¬ 
dition that such air carriers may hold and operate under 
certificates authorizing the carriage of mail only by provid¬ 
ing necessary and adequate facilities and service for the 
transportation of mail; such standards respecting the char- 
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acter and quality of service to be rendered by air 
10 A carriers as may be prescribed by or pursuant to 
law; and the need of each such air carrier for com¬ 
pensation tor the transportation of mail sufficient to insure 
the performance of such service, and, together with all 
other revenue of the air carrier, to enable such air carrier 
under honest, economical, and efficient management, to 
maintain and continue the development of air transporta¬ 
tion to the extent and of the character and quality required 
for the commerce of the United States, the Postal Service, 
and the national defense.” 

21. ! In none of the aforementioned temporary rate or¬ 
ders so far issued by respondent does it appear that re¬ 
spondent has given any consideration whatsoever to the 
factors set forth in Section 406(b). Similarly, in the re¬ 
cent show cause order, dated December 7, 1948, the only 
findings supporting respondent’s proposed further increase 
in TWA’s temporary mail rate are these: 

“l.i Analysis of TWA’s operating results since May 
25, 1948 indicates that for the period after December 31, 
1947, the final mail rate may reasonably be expected to be 
substantially higher than the temporary mail rate fixed 
in said Order Serial No. E-1622; 

“2. TWA’s financial condition is still critical and it 
will be in the public interest to increase its temporary mail 
rates for the period after December 31,1947.” 

22. The Board has authorized to date payment of some 
$10,000,000 to TWA under “temporary mail rate orders,” 
entirely on the basis of its ex 'parte conclusion that TWA’s 
financial situation is critical and that TWA’s final mail 
rate may be reasonably expected to be higher than the pre¬ 
viously fixed and presently proposed temporary rates. 

23. Since petitioner engages in air transportation of 
property without the benefit of mail pay or subsidy of any 
kind and since TWA is also engaged in the transportation 
of property between many of the same areas and points 
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as petitioner but with the advantage of government mail 
payments, there is grave danger that TWA may be using 
such mail payments to support uneconomical property 
transportation operations at below cost rates in such man¬ 
ner as to place Seaboard and Western in an unfair com¬ 
petitive position and ultimately to threaten petitioner’s 
ability to survive. 

11A 24. As to petitioner, engaged exclusively in for¬ 
eign operations, the situation is particularly critical 
in view of the fact that respondent’s power to directly reg¬ 
ulate the rates, fares and charges of air carriers extends 
to operations in domestic and overseas air transportation 
but does not extend to operations in foreign air transporta¬ 
tion. TWA’s operations are conducted generally at a sub¬ 
stantial loss without mail pay, and its is petitioner’s belief 
that its freight operations are conducted substantially be¬ 
low cost and that they can continued to be so conducted only 
because of government mail subsidy, in unfair competition 
with petitioner whose freight operations must be profitable 
in order for it to survive. 

25. By the Board’s order petitioner has- been denied 
leave to intervene in the permanent mail rate proceeding 
although such denial is stated to be without prejudice to its 
right to file a new petition to intervene after the issuance 
of a show cause order proposing a final mail rate. It is the 
effect of the Board’s order that petitioner cannot partici¬ 
pate in a permanent mail rate proceeding until after a per¬ 
manent rate has been proposed and that it cannot partici¬ 
pate at all in any portion of a mail rate proceeding in 
which a temporary mail rate is proposed. 

26. Section 40G of the Act clearly contemplates and re¬ 
quires fixing and determining of mail rates through the 
mechanism of a quasi judicial proceeding and the Board’s 
rules of practice clearly recognize this mandate (Section 
285.13 of the Board’s Economic Regulations, which are set 
forth in Appendix A). The regulations provide for un¬ 
contested as well as contested mail rate cases and set forth 
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the usual steps in any quasi judicial proceeding. The rules 
of practice make no distinction between and in fact do not 
mention “temporary’’ and “permanent” mail rate pro¬ 
ceedings. 

12 A 27. By creating a temporary rate proceeding not 
provided for in the statute the Board appears in fact 
to have departed completely from specific statutory re¬ 
quirements, and it appears to maintain in its temporary 
mail rate proceedings only the barest and most superficial 
and formal aspects of the quasi judicial proceeding. In 
this proceeding with respect to TWA, pending since July 
1943, show cause orders have been issued and TWA could 
have filed notices of objections and later answers. But no 
carrier would ever file such notice or answer because the 
carrier is in every case receiving government funds in 
advance of its being entitled to them, and TWA has never 
objected to any proposed increased temporary rate. Such 
an order is bound to be and in the case of TWA, at least, 
has always been accepted. Although a pro forma hearing 
is held with respect to each proposed temporary rate, such 
hearing is in fact the sheerest formality that can only have 
been designed to comply with the specific statutory require¬ 
ment of notice and hearing if the practice is such that any 
party who has in fact filed* a notice of objections is to be 
excluded. 

28. When a subsidy is being paid by the government to 
a direct competitor whether or not the competitor also re¬ 
ceives subsidy, but especially if he receives none, the com¬ 
petitor is obviously a party in interest entitled to be heard 
on such matters as are properly in issue. Petitioner is a 
direct competitor of TWA and petitioner receives no gov¬ 
ernment subsidy. 

29. Petitioner asked leave to intervene in the permanent 
mail rate proceeding in which the currently proposed tem¬ 
porary rate increase is but a single step. It is utterly in¬ 
conceivable that petitioner does not have sufficient interest 
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to become an intervenor in the permanent mail rate 

13 A proceeding. Yet it was denied the right to intervene 

in that proceeding, not on the ground that it did not 
have sufficient interest, but solely on the ground that to per¬ 
mit it to intervene at this time would broaden the issues in 
and unduly delay the temporary mail rate portion of the 
proceeding. 

30. Judging from the Board’s show cause order it is the 
Board’s view that the only issues involved in the determi¬ 
nation of any temporary rate are whether the carrier is in 
fact in a critical financial condition and whether it may be 
reasonably expected that its final rate will be greater or 
less than the temporary rate proposed by the Board. If 
these are in fact the only proper issues in a temporary rate 
proceeding, petitioner could not introduce new issues be¬ 
cause the Board could refuse to permit it even after peti¬ 
tioner had become a party. With regard to the Board’s 
finding that petitioner’s intervention would have unduly 
delayed the proceeding it is pointed out that petitioner 
would be required to file its answer in accordance with pro¬ 
visions of the Board’s applicable rules of practice which 
allow thirty days for such filing. The proceeding would 
go forward according to schedule like any other contested 
proceeding. By denying petitioner leave to intervene the 
Board has simply insured itself against the possibility of a 
contested temporary mail rate proceeding. It is appar¬ 
ently respondent’s view that temporary mail rate proceed¬ 
ings cannot be contested by anyone but that all such tem¬ 
porary rates must go into effect on the basis of simple 
offer and acceptance by respondent and the carrier in¬ 
volved. Section 406 does not contemplate such a pro¬ 
ceeding. 

14 A 31. It follows as a result of respondent’s action, 

if it is sustained, that respondent’s temporary rate 
procedure and its authority to fix temporary rates, which 
authority is not provided for by statute cannot in any case 
be subjected to judicial review even though in the case of 




14 


TWA alone payment of approximately $10,000,000 of gov¬ 
ernment funds has been authorized through temporary rate 
orders which in fact represent little more than the culmina¬ 
tion of an agreement between the Board and the individual 
carrier involved. 

32. Along with petitioner’s petition for leave to inter¬ 
vene it filed a notice of objections in accordance with the 
requirements of Section 285.13 of the Board’s economic 
regulations. This notice of objections did not state what 
objections petitioner had to the proposed temporary rate 
and the Board could not know from the record in this pro¬ 
ceeding what objections the petitioner might make in its 
answer which, under the rules of practice, would be filed 
within 30 days. Respondent’s finding that petitioner’s 
intervention would unduly broaden the issues and delay the 
proceedings can, in fact, be based on nothing of record in 
the proceeding. This action by respondent indicates again 
that it is the respondent’s view that a temporary rate pro¬ 
ceeding can under no circumstances be a contested pro¬ 
ceeding regardless of the interest which a prospective in- 
tervenor might have in the matter. 

33. It is petitioner’s position that it is entitled as of 
right to intervene in TWA’s mail rate proceeding at any 
time after the proceeding is commenced and that it may 
participate in every stage of the proceeding to whatever 

extent may be proper subject to lawful rules, regula- 
15 A tions and orders of respondent. With respect to 

proposed temporary mail rates it is petitioner’s 
position that it may rightfully participate to the extent to 
which proper and lawful rules, regulations and orders of 
the Board may permit. If issues in which petitioner has a 
proper interest are properly subject to decision and may 
properly be raised upon issuance of a temporary rate show 
cause order, it is petitioner’s position that it cannot law¬ 
fully be wholly excluded from participation until a perma¬ 
nent rate show cause order is issued possibly two, three or 
four years later. What are proper issues in any proceed¬ 
ing is a matter for the Board to decide subject to its 
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statutory authority. All parties, including intervenors, are 
subject to its determination in this respect in so far as it is 
lawful. Petitioner could not have unduly broadened the 
issues in the proceeding below since it could not have 
caused the Board to consider any issues not properly under 
consideration. Petitioner could not have unduly delayed 
the proceeding in view of the necessity of complying with 
the Board’s applicable regulations and rules. 

34. In respondent’s order denying petitioner leave to 
intervene, respondent made the finding: 

“Full justice will be done to the petitioner if at this time it 
is allowed to participate in the hearing in accordance with 
Section 285.6(a) of the Economic Regulations.” 

The Section referred to, Section 285.6(a) of the Economic 
Regulations, authorizes any person to appear at any hear¬ 
ing and present any evidence which is relevant to the is¬ 
sues. It further provides that such persons may suggest 
questions or interrogatories to be propounded by public 
counsel to witnesses called by other persons and pro¬ 
vides further that any person may cross-examine wit¬ 
nesses directly if the examiner consents to such cross- 
examination. 

16 A 35. The rule is obviously designed to offer a 
limited privilege to persons not having a substantial 
legai interest in a proceeding. It is not properly applicable 
with respect to petitioner in this proceeding. TWA is a 
multi-million dollar corporation, its operations are sub¬ 
stantially world-wide and its financial and operating struc¬ 
ture complicated in the extreme. A mail rate proceeding 
even though limited to narrower issues than those involved 
in the normal permanent mail rate proceeding is a difficult 
and complicated affair. The hearing at which petitioner 
would have been permitted by the Board’s order and by its 
Economic Regulations to avail itself of the privilege set 
forth in Section 285.6(a) was held on December 22. Peti¬ 
tioner did not appear or participate in that hearing. It 
was obviously impossible for petitioner to have prepared to 
participate intelligently at any hearing on that date. Fur- 
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thermore, it is impossible for petitioner to participate in a 
hearing of that kind not knowing what issues are in fact 
open for consideration. Reasonable protection of petition¬ 
er’s legal rights required the pre-hearing conference pro¬ 
cedure especially provided for in the Board’s rules of prac¬ 
tice in order to formulate the issues and determine what 
evidence should be submitted. 

36. It is, of course, impossible for petitioner at this 
time to participate in any way in this proceeding with 
respect to the proposed temporary rate increase of Decem¬ 
ber 7. The hearing on that temporary rate was held on 
December 22 and the final Board order authorizing pay¬ 
ment issued on the same day. Payment will immediately 
or may already have been made by the Post Office Depart¬ 
ment on the basis of the Board’s final order. Further- 
17 A more, petitioner did not wish to delay the Board in 
issuing its said order even to the extent to which it 
may have been legally entitled to do so and preferred to 
file this petition after the hearing in order to secure a rul¬ 
ing on its lawful rights with respect to intervention so that 
its rights will be known both to the Board and to petitioner 
in the event further temporary rate increases may here¬ 
after be proposed by the Board. It is believed that peti¬ 
tioner had a legal right to become a party to the proceed¬ 
ing, before the final order authorizing further temporary 
increased mail pay was entered and payment made, and 
that petitioner has a right to intervene and become a party 
to the proceeding prior to issuance of a permanent rate 
show cause order. Once a temporary rate order is entered 
and payment made, this phase of the proceeding is com¬ 
pleted and petitioner is helpless to do anything to protect 
its rights. Further temporary mail rate show cause orders 
may later be entered by the Board prior to issuance of a 
show cause order proposing a permanent mail rate, and 
petitioner believes that it has a right to become an inter- 
venor before that time and to participate in every stage of 
the proceeding from its commencement to its conclusion. 
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IV. 

Points Relied On 

(1) Respondent erred in denying petitioner leave to 
intervene. 

(2) Respondent erred in failing to grant oral argument 
on the question of petitioner’s right to intervene. 

(3) Respondent erred in dismissing petitioner’s notice 
of objection. 

(4) Respondent erred in failing and refusing to decide 
the questions presented by petitioner in its petition for 
leave to intervene, i.e., whether petitioner is entitled to in¬ 
tervene in and become a party to the TWA permanent mail 

rate proceeding pending before respondent. 

18 A (5) Respondent’s findings and conclusions are 
insufficient to support its order denying petitioner 
leave to intervene and dismissing petitioner’s notice of 
objections. 

(6) Respondent erred in finding that petitioner’s inter¬ 
vention would unduly delay the proceedings. 

(7) Respondent erred in finding that petitioner’s inter¬ 
vention would unduly broaden the issues. 

(8) Respondent’s findings and conclusions are unsup¬ 
ported by any facts of record in the proceeding. 

(9) Respondent has arbitrarily, capriciously and in 
abuse of its authority, denied petitioner’s request for 
leave to intervene in a proceeding in which petitioner has 
a legal right to intervene, in an effort to prevent any con¬ 
test with respect to issues actually decided in the case, in 
an effort to prevent the raising of issues which are prop¬ 
erly involved in the proceeding but which will not be raised 
by TWA, the party benefiting from proposed Board action, 
and in a further effort to foreclose judicial review of the 
validity of respondent’s practice with respect to the fixing 
of temporary mail rates, a practice not specifically author¬ 
ized by statute. 
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(10) Respondents action denying petitioner leave to 
intervene and refusing to grant oral argument and dismiss¬ 
ing petitioners notice of objections is unlawful, is without 
warrant of law, in excess of respondents statutory au¬ 
thority, contrary to the due process clause of the Fifth 
Amendment and resulted in denying to petitioner rights to 
which it is entitled by statute and by the Constitution. 

id A . V. 

The Relief Prayed 

WHEREFORE, petitioner prays: 

(1) That a copy of this petition be served upon the 
Civil Aeronautics Board; 

(2) That said Board be required to certify and file in 
this court a transcript of the record of the proceeding in 
which Order Serial No. E-2297 of the Civil Aeronautics 
Board, dated December 16, 1948, was entered, in accord¬ 
ance with the requirements of Section 1006 of the Civil 
Aeronautics Act of 1938 as amended; 

(3) That said order of the Civil Aeronautics Board be 
reviewed, declared unlawful and that the same be reversed 
by this honorable court or in the alternative that said order 
be set aside and the Civil Aeronautics Board be directed to 
permit petitioner to intervene and become a party in said 
proceeding before that Board and to participate thereafter 
at every stage in said proceeding. 

(4) That this court grant the petitioner such other and 
further relief as the court may deem proper. 

Dated December 22,1948. 

Seaboard & Western Airlines, Inc. 
Stanley Gewirtz 
Stanley Gewirtz 
Hardy K. Maclay 
Hardy El Maclay 
1757 K Street, N. W. 

Washington 6, D. C. 

Attorneys for Petitioner 
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Fennelly, Lowenstein, Engelhard 
& Pitcher 
25 Broad Street 
New York 4, New York 
Douglas M. Amann 
Of Counsel 


20 A Appendix A 

Section 285.13 of the Economic Regulations of 
the Civil Aeronautics Board: 

Rules of Practice 

285.13 Procedure in Rate Proceedings 

(a) Institution of proceedings. Proceedings for the 
determination of rates of compensation for the transporta¬ 
tion of mail may be commenced by the filing of a petition 
by an air carrier or the Postmaster General, or upon the 
issuance of an order by the Board. Proceedings for the 
determination of rates, fares, or charges for the transpor¬ 
tation of passengers or property may be commenced by the 
filing of a complaint, the filing of a petition by an air car¬ 
rier or upon issuance of an order by the Board. 

(b) Order setting tentative rates , fares, or charges. 
Proceedings commenced by the Board will normally be in¬ 
stituted by the issuance of an order directing the parties to 
show cause why specified rates, fares, or charges set out in 
such order should not be fixed and determined by the 
Board.. 

(1) In proceedings instituted upon petition or com¬ 
plaint, the Board, before further procedural steps are 
taken, will normally issue an order directing the parties to 
show cause why specified rates, fares, or charges set out in 
such order should not be fixed and determined by the 
Board. 

(2) The rates, fares, or charges specified, in any order 
issued pursuant to this section will represent tentative 
rates, fares, or charges which appear to the Board to be 
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fair and reasonable on the basis of the carrier’s monthly 
and annual reports and other information available to the 
Board. Such orders will be accompanied by and incorpor¬ 
ate exhibits setting forth the basis upon which the tentative 
rates, fares, or charges have been formulated. 

(3) Rules, orders, and notices issued hereunder, will be 
served upon the carrier concerned, and any other parties 
to the proceeding, and public notice thereof will be given. 
Copies of rules, orders, and notices entered in proceedings 
for the determination of rates of compensation for the 
transportation of mail will be transmitted to the Postmas¬ 
ter General. 

(c) Objection and answer to order setting tentative rates, 
fares, or charges. 

(1) After the issuance of an order of the Board pursu¬ 
ant to paragraph (b) of this section, any party having ob¬ 
jections to the tentative rates, fares, or charges specified 
in such order or to the admissibility in evidence of the ex¬ 
hibits accompanying such order and information specified 
therein shall file with the Board, within such periods of 
time as may be prescribed in such order notice of the fact 
that such objections exist and, after such notice, a written 
answer setting out the objections of the party to the tenta¬ 
tive rates, fares, or charges. 

21A (2) Objections stated in an answer shall be spe¬ 
cific, and the answer shall be accompanied by ex¬ 
hibits in support of the objections and by a statement of the 
effect of such objections upon the tentative rates, fares, or 
charges. 

(d) Procedure when no answer is filed to order setting 
tentative rates, fares, or charges. 

(1) If no notice, or if after notice no answer, is filed 
as provided in paragraph (c) of this section within the 
periods of time prescribed in the order, the proceeding will 
be assigned for public hearing. The statutory public hear¬ 
ing thus assigned will be expected to require nothing more 
than the introduction in evidence of the exhibits provided 
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for in paragraph (b) (2) of this section and the information 
specified therein. 

(2) The Board, npon the close of snch hearing, will 
adopt the tentative rates, fares, or charges specified in its 
order pursuant to paragraph (b) of this section as its 
tentative decision. If no exceptions are filed to such tenta¬ 
tive decision within 10 days after such decision is pub¬ 
lished or made available to public inspection, such decision 
shall without further proceedings become the final decision 
of the Board. 

(e) Procedure when answer is filed to order setting 
tentative rates, fares, or charges. 

(1) If an answer is filed as provided in paragraph (c) 
of t’.iis section a conference will be held. The conference 
will be attended by representatives of the Board assigned 
to the particular case and representatives of the parties, 
and will be presided over by an examiner of the Board. 

(2) If a party desires to introduce evidence in the pro¬ 
ceeding he shall file written notice with the examiner at the 
time of such conference. If a party desires an opportunity 
to file proposed findings and conclusions with supporting 
reasons therefor, he shall file written notice thereof with 
the examiner not later than the close of the hearing herein¬ 
after provided for. If a party desires an opportunity to 
present oral argument to the Board prior to issuance of a 
tentative decision, he shall file a written request therefor 
with the examiner not later than the close of the hearing 
hereinafter provided for. 

(3) The examiner at the close of the conference will 
prepare and serve upon the parties a conference report 
stating the issues raised by the objections of the parties 
with respect to the tentative rates, fares, or charges. Any 
party may file exceptions to such report within such time as 
may be prescribed by the examiner. 

(4) After service of the conference report, the proceed¬ 
ing will be assigned for public hearing before an examiner 
of the Board. 
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(5) The exhibits provided for in subparagraph (b) (2) 
of this section and the information specified therein, and 
any exhibits filed by any party in support of any objections 
filed pursuant to paragraph (c) of this section shall con¬ 
stitute evidence of record in the proceeding, subject to the 

right of any party to object to the admissibility of 
22 A such exhibits and information. Additional evidence 
may be presented by the parties at such hearing 
only if the notice provided for in subparagraph (e)(2) has 
been filed, and sucli evidence shall be limited to evidence 
relating to the issues as defined in the conference report 
issued by the examiner and exceptions filed thereto pur¬ 
suant to subparagraph (e)(3). A member (or members) 
of the Board’s staff will be available at the hearing for 
examination by the parties on the evidence with respect to 
such issues. 

(6) Upon the conclusion of the hearing and the filing 
of proposed findings and conclusions and reasons in sup¬ 
port thereof, the examiner shall certify the entire record to 
the Board for a tentative decision. 

(7) After certification of the record to the Board and 
completion of any oral argument, the Board will issue a 
tentative decision. Exceptions to a tentative decision and 
supporting reasons therefor may be filed within such time 
as may be prescribed in the tentative decision. Oral argu¬ 
ments to the Board on exceptions to tentative decisions will 
be permitted only in unusual and exceptional instances for 
good cause shown, and upon request set forth in the docu¬ 
ment containing the exceptions and supporting reasons. 

(8) If no exceptions to a tentative decision are filed 
within the prescribed time, the tentative decision shall, 
without further proceedings, become the final decision of 
the Board. If exceptions are taken to a tentative decision 
and oral argument is not entertained, the proceeding will 
be deemed submitted to the Board for final decision upon 
the filing of exceptions by the parties, or upon the expira¬ 
tion of the prescribed time for exceptions, whichever first 
occurs. Proceedings in which oral argument on excep- 
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tions to the tentative decision is entertained, will be deemed 
submitted to the Board for final decision upon the comple¬ 
tion of such oral argument. 

1 4978 

July 19 1946 - 

UNITED STATES OF AMERICA 
CIVIL AERONAUTICS BOARD 
WASHINGTON, D. C. 


DOCKET NO. 2375 


TRANSCONTINENTAL & WESTERN AIR, INC., 
TRANSATLANTIC SERVICES 
In the matter of the compensation on a temporary basis for 
the transportation of mail by aircraft, the facilities 
used and useful therefor, and the services connected 
therewith. 


Adopted: July 15,1946 


STATEMENT OF TENTATIVE FINDINGS 
AND CONCLUSIONS 1 
BY THE BOARD: 

This proceeding has been instituted by the Board to fix 
and determine from and after February 5, 1946, the fair 
and reasonable rate of compensation for the transporta¬ 
tion of mail by aircraft, the facilities used and useful 
therefor, and the services connected therewith between the 
points between which Transcontinental & Western Air, 
Inc., hereinafter called respondent, is presently or here¬ 
after may be authorized to transport mail on its trans¬ 
atlantic routes to points in Europe, Africa, and Asia. In 
accordance with Rule 11 of its Rules of Practice the Board 
has arrived at the tentative findings and conclusions and 


1 This statement does not necessarily represent the view of all mem¬ 
bers with respect to all issues. 
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has formulated the tentative temporary rate set forth 
herein. Concurrently, the Board has issued an 
2 order directing respondent to show cause why this 
temporary rate should not be established. 

Respondent’s transatlantic operations are conducted by 
its International Division under a certificate of public con¬ 
venience and necessity, 2 as amended and modified by ex¬ 
emption orders in effect, authorizing foreign air transpor¬ 
tation of persons, property and mail for a period of seven 
years from July 4,1945, 

(a) between the United states co-terminal points Chi¬ 
cago, Illinois; Detroit, Michigan; Washington, D. C.; Bal¬ 
timore, Maryland;’ Philadelphia, Pennsylvania; New York, 
New York; and Boston, Massachusetts; intermediate 
points within Newfoundland; Eire; France, except Mar¬ 
seille; Switzerland; Italy; Greece; Egypt; Palestine; 
Trans-Jordan; Iraq; Saudi Arabia; Yemen; and Oman; 
and intermediate and terminal points within Ceylon and 
that portion of India which lies south of the 20th parallel; 

(b) between the United States co-terminal points indi¬ 
cated above; intermediate points within Newfoundland and 
Portugal; and beyond Portugal (1) to intermediate points 
within Spain, except Barcelona; and Italy; and (2) to in¬ 
termediate points within Algeria; Tunisia; Libya; and 
Egypt. 

Scheduled operations under this certificate were inaugu¬ 
rated in February 1946. No rate of compensation for the 
carriage of United States mail is in effect at the present 
time. Consequently this proceeding involves the determi¬ 
nation of a fair and reasonable rate of mail compensation 
for operations performed under this certificate from and 
after February 5, 1946, the date when United States mail 
transportation services were initially performed under au¬ 
thorization of the Post Office Department. 

2 Northeast Airlines, Inc., et aL, North Atlantic Route Case, Docket 
No. 855, decided June 1, 1945. 

* International Air Service to Baltimore, Docket No. 1975, decided 
December 20, 1945. 
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Respondent initiated international common carrier op¬ 
erations for its own account on February 5, 1946, 

3 with a schedule of two transatlantic round trips 
weekly between the United States and France using 

Lockheed Constellation aircraft. During February, March 
and April, services were extended beyond Paris to Geneva, 
Rome, Athens and Cairo and schedules were increased to 
six round trips weekly. It is anticipated that as soon as 
facilities are available, respondent will inaugurate services 
on its remaining routes. 

This proceeding encompasses the fixing of a uniform 
ton-mile rate of compensation for the transportation of 
mail by respondent not only between the United States and 
European gateways but also to interior points in Europe, 
Africa and Asia. While some historical data are available 
concerning transatlantic operations of other carriers be¬ 
tween the gateways, respondent’s operations to interior 
points are just getting under way. Negotiations are now 
in process with foreign governments with respect to the 
acquisition of landing rights and facilities which are essen¬ 
tial to a fulfillment of the contemplated route pattern. 

Due to the many intricate problems and numerous vari¬ 
ables related to the preparation for and inauguration of 
air transport services to the various interior points of the 
countries to be served, it is probable that substantial time 
will elapse before sufficiently well-defined operating expe¬ 
rience can be collected to provide a sound basis for estab¬ 
lishing a final mail rate. However, under the Civil Aero¬ 
nautics Act, the Post Office Department cannot pay in part 
or in whole for mail service rendered by any carrier except 
upon an order of the Board fixing and determining a rate 
of mail compensation. Section 406(a) of the Civil Aero-r 
nautics Act empowers and directs the Board 1 ‘to fix 

4 and determine from time to time, after notice and 
hearing, the fair and reasonable rates of compensa¬ 
tion for the transportation of mail,” and “to make such 
rates effective from such date as it shall determine to be 
proper.” We are therefore of the opinion that, under the 
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conditions peculiar to air carriers certificated to serve 
Europe, Africa and Asia at this time, the establishment of 
a temporary rate, as a basis of mail payment pending the 
determination of a final rate, will best effectuate those pro¬ 
visions of the Act which direct that the Board, in fixing and 
determining mail rates, take into consideration a carrier’s 
need for mail compensation sufficient to insure the per¬ 
formance of the mail service and to provide for the car¬ 
rier’s need for mail compensation which, together with all 
of its other revenue, will enable the air carrier under hon¬ 
est, economical and efficient management “to maintain and 
continue the development of air transportation to the ex¬ 
tent and of the character and quality required for the 
commerce of the United States, the Postal Service and the 
national defense.” 

As we have indicated in a previous opinion, 5 where as is 
the case here, the circumstances surrounding the opera¬ 
tions of a particular carrier require that it receive mail 
payments on a recently certificated service for which an 
effective mail rate has not been established, the operating 
characteristics of which are largely developmental in na¬ 
ture, we believe that we are justified in fixing a tem- 
5 i porary rate as a means of establishing a basis for 
mail payment and subsequently to proceed to fix and 
determine a final mail rate as promptly as adequate data 
concerning the new operations are available. 

Respondent has to date reported no operating results for 
common carrier service over its international routes. How¬ 
ever, the following table sets forth the operating cost and 
operating profit before U. S. mail pay per revenue ton-mile, 
reported by Pan American and American Overseas for 
Atlantic operations since January 1945: 


5 Essair, Inc., Temporary Mail Rate, Docket No. 2002, decided March 
22,1946. 



27 


Profit Before 
Total Cost U. S. Mail Pay 




Overseas 

PAA 

Overseas 

. PAA 

1945 

January-March 

$2.02 

$1.39 

$-1.05 

$-0.48 


April-June 

1.89 

1.48 

-0.32 

-0.32 


July-September 

1.83 

1.31 

0.18 • 

0.16 


October-Dec ember 

1.64 

1.43 

0.16 

-0.14 

1946 

January-March 

1.20 

0.89 

-0.02 

0.15 


The foregoing data indicate that American Overseas ex¬ 
perienced a consistently declining ton-mile cost during the 
calendar year 1945 and the first three months of 1946. Al¬ 
though Pan American’s reported ton-mile costs have not 
reflected a consistent pattern, due in part to variations in 
available aircraft capacity, a downward cost tendency is 
also indicated; and the $0.89 per ton-mile reported for the 
first quarter in 1946 indicates the probability of substan¬ 
tial operating economies with the higher frequencies and 
exclusive landplane operations contemplated for all car¬ 
riers during 1946. Moreover, the plane mile costs of both 
Pan American and American Overseas have indicated a 
consistently downward trend. Pan American and Ameri¬ 
can Overseas reported plane mile costs of $5.10 and $5.02, 
respectively, for the first three months of 1945. By the last 
quarter of 1945 their reported costs per mile had declined 
to $3.79 and $3.61, respectively. 

6 It is clear, however, that in addition to reflecting 

the higher unit cost of less efficient equipment than 
is anticipated will be operated in the future, reported op¬ 
erating costs during 1945 for both carriers contain ex¬ 
penses of both landplane and seaplane facilities and other 
non-recurring items incident to the inauguration of the new 
service pattern as well as costs in anticipation of expansion 
in operating volume. As route expansion activities dimin¬ 
ish and operating volume expands these non-recurring and 
anticipatory costs should be either eliminated or absorbed 
with the result that more stable cost trends will develop. 

Appendix No. 1 compares the financial operating results 
reported for 1945 by Pan American and American Over¬ 
seas with the estimates of revenue and expense which re¬ 
spondent, American, Pan American and American Over- 
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seas anticipated; in the North Atlantic route proceeding,* 
would characterize their contemplated transatlantic op- 
operations in the post-war period. In the instance of three 
of ^hese carriers, costs in the neighborhood of $1.50 per 
plane mile were estimated and one carrier estimated costs 
of $2.65 per plane mile. These estimates may be contrasted 
with the costs of over $4.00 per plane mile reported by the 
two carriers conducting transatlantic services during 1945. 
The respective carrier’s estimates of financial results are 
predicated upon an operating volume which may not rea¬ 
sonably be realized in the near future, and Pan American’s 
estimates are also based upon the use of aircraft which 
will not be available for some time to come. These esti¬ 
mates Serve to indicate, however, the improvement in op¬ 
erating economy which should be realized as volume ex¬ 
pands, operations become more stable and increased expe¬ 
rience provides a basis for the introduction of more effec¬ 
tive management controls. 

7 In the absence of any mail pay the cost of the mail 

service necessarily dissipates respondent’s available 
working capital. The temporary rate of compensation de¬ 
termined herein is intended to provide respondent with 
mail compensation until such time as a final mail rate is 
fixed and determined. In arriving at such temporary rate 
of compensation, we have been guided by the limited facts 
available concerning respondent’s future operations, the 
declining costs and break-even need experienced in 1945 by 
transoceanic air carriers, the operating economies which 
should accompany expansion in operating volume, the use 
of more efficient equipment than heretofore has been avail¬ 
able, and the post-war estimates of respondent and others 
in the North Atlantic route proceeding. We have, more¬ 
over, borne in mind the fact that the adequacy of the tem¬ 
porary rate will depend partially upon passenger and 
property rates designed to produce maximum traffic vcluir.e 
and revenues, and upon the correlation between flight fre- 


6 North Atlantic Route Case, supra. 
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qnencies and traffic potentials existing along the various 
route segments. 

Under the standards prescribed in the Act, the rate of 
mail compensation is, of course, predicated upon honest, 
economical, and efficient operations. This necessarily re¬ 
quires an initiative on the part of management directed 
toward an integration of operating functions and the estab¬ 
lishment of cost controls which will provide a maximum 
service to the public at a minimum cost. The establishment 
now and continuance over a period of time of a temporary 
rate will not relieve respondent of its responsibilities un¬ 
der the Act and in conformance with sound business prin¬ 
ciples to achieve the maximum economy reasonably at¬ 
tainable under efficient management. Under no circum¬ 
stances will the final rate be determined on a cost-plus 
basis. 

8 We find that the fair and reasonable temporary 

rate for use as a basis of payment on and after Feb¬ 
ruary 5, 1946, for the transportation of mail by aircraft, 
the facilities used and useful therefor, and the services 
connected therewith between the points between which re¬ 
spondent presently and hereafter is authorized to carry 
mail by its certificates of public convenience and necessity 
authorizing transatlantic operations to points in Europe, 
Africa and Asia is 75 cents per United States mail ton-mile 
computed on an airport-to-airport statute mileage basis. 

We shall order that this proceeding remain open and be 
continued until adequate experience and operating data 
have been accumulated to provide a sound and reliable 
basis for the determination of a fair and reasonable final 
rate; that such final rate shall be fixed in accordance with 
the facts then of record and on the basis of reasonable and 
necessary costs including profit under conditions of efficient 
and economical management irrespective of whether such 
rate shall be higher or lower than the temporary rate here¬ 
inbefore determined; and that the rate then fixed shall be 
retroactively effective to February 5, 1946, for which said 
temporary mail rate shall have served as a basis of pay¬ 
ment. 
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Appendix No. 1 

Comparison of Operating Results Experienced by Overseas and Pan American with 
Estimates of TWA, Pan American, Overseas and American for a Post-War Year 

in the North Atlantic Route Proceeding 


Experienced for 1945 

Estimates for 

a Post-War Year 

Overseas Pan American TWA 

Overseas 

Pan American American 


Revenue Plane Miles . 

924,384 

1,848,554 

15,988,752 

18,811,813 

17,659,290 

6,896,685 

Operating Results per Revenue Plane Mile: 
Non-U. S. Mail Revenue: 

Passenger and baggage . 

$2.15 

$2.64 

$1.28 

$1.22 

$2.47 

$0.97 

Foreign mail . 

1.63 

1.02 

0.08 

— 

— 

0.18 

Express . 

0.09 

0.16 

0.18 

0.31 

0.31 

0.07 

Other . 

0.08 

0.06 

— 

— 

0.06 

— 

Total Non-U. S. Mail Revenue. 

$3.85 

$3.88 

$1.64 

$1.63 

$2.84 

$1.22 

Operating Expenses: 







Flying expense. 

$1.81 

$1.97 

$0.80 

$0.79 

$1.68 

$0.62 

Ground and indirect expense. 

2.29 

2.45 

0.72 

0.71 

0.97 

0.68 

Total Operating Expenses. 

$4.10» 

$4.42 

$1.62 

$1.60 

$2.65 

$1.20 

Operating Profit before U. S. Mail Pay. 

$-0.26 

$-0.64 

$0.02 

$0.03 

$0.19 

$0.02 


1 Excludes provisions for contingencies and war contract disallowances. 
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• • • • 

10 Order to Show Cause 

The Board having considered all of the informa¬ 
tion and data set forth or specifically referred to in the 
Statement of Tentative Findings and Conclusions, to¬ 
gether with the Appendices attached thereto, dated July 
15, 1946 (hereinafter referred to as the “Statement”), 
which Statement is attached hereto and made a part hereof, 
and having on the basis thereof made the tentative findings 
and conclusions set forth in the Statement; 

IT IS ORDERED That Transcontinental & Western 
Air, Inc., be and it is directed to show cause why the Board 
should not adopt the findings and conclusions set forth in 
the Statement, and upon the basis thereof fix, determine 
and publish the rate set forth in the said Statement as the 
fair and reasonable temporary rate of compensation to be 
paid respondent for the transportation of mail by aircraft, 
the facilities used and useful therefor, and the services 
connected therewith in its Atlantic Operations on 

11 and after February 5, 1946, pending the determina¬ 
tion and establishment of the final rate in the instant 

proceeding; 

IT IS FURTHER ORDERED That all further proced¬ 
ure herein shall be in accordance with section 285.11 of 
the Economic Regulations (Rule 11 of the Rules of Prac¬ 
tice) and that any notice, as provided for in paragraph 
(c)(1) of said section 285.11, that there exists any objec¬ 
tion to the temporary rate set forth in the Statement or to 
the admissibility in evidence of any exhibits accompanying, 
or to the information specifically referred to in, the State¬ 
ment shall be filed with the Civil Aeronautics Board within 
seven days after the date of service of this Order, and if 
notice is filed as aforesaid, written answer and any sup¬ 
porting documents, as provided in paragraphs (c)(1) and 
(c)(2) of said section 285.11, shall be filed with the Board 
within thirty days after the date of service of this Order; 
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IT IS FURTHER ORDERED That this Order and the 
attached Statement of Tentative Findings and Conclusions 
be served upon Transcontinental & Western Air, Inc. 

By the Civil Aeronautics Board: 

/s/ Fred A. Toombs 
(SEAL) Fred A. Toombs 

Acting Secretary 

• • • • 

12 Notice of Hearing 

In the matter of the compensation for the trans¬ 
portation of mail by aircraft, the facilities used and use¬ 
ful therefore, and the services connected therewith of 
Transcontinental & Western Air, Inc. in its transatlantic 
operations. 

Notice is hereby given pursuant to the Civil Aeronautics 
Act of 1938, as amended, particularly sections 406 and 
1001 of said Act, that the above-entitled proceeding is 
assigned for hearing on August 19, 1946 at 10 a. m. (east¬ 
ern standard time in Room 5132, Department of Commerce 
Building, 14th Street between E Street and Constitution 
Avenue, N. W., Washington, D. C., before Examiner Bar¬ 
ron Fredricks. 

Dated Washington, D. C., August 13,1946. 

By the Civil Aeronautics Board: 

M. C. Mulligan 
Secretary 

(SEAL) 

• • • • 

29 Decided October 18,1946 

Opinion 

BY THE BOARD: 

This proceeding was instituted by the Board to fix and 
determine the fair and reasonable rate of compensation on 
and after February 5, 1946, for the transportation of mail 
by aircraft, the facilities used and useful therefor, and the 
services connected therewith between the points between 
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which Transcontinental & Western Air, Inc., hereinafter 
called the respondent, is presently or hereafter may be 
authorized to transport mail on its transatlantic routes to 
points in Europe, Africa, and Asia. In accordance with 
Rule 11 of its Rules of Practice the Board formulated a 
tentative temporary rate and on July 15,1946, issued 

30 an order directing the respondent to show cause 
why this temporary rate should not be established. 

The respondent filed no formal answer taking exception 
to the tentative temporary rate. After due notice the pro¬ 
ceeding was assigned for public hearing before Examiner 
Barron Fredricks. The Postmaster General has trans¬ 
mitted a letter for the record pursuant to Section 406(c) 
of the Act stating the services to be required of the re¬ 
spondent. Counsel for the respondent entered their ap¬ 
pearance at the hearing but did not introduce any evi¬ 
dence. Public Counsel submitted for the record the under¬ 
lying data supporting the tentative findings and conclu¬ 
sions. of the Board. The record with respect to the tem¬ 
porary rate was then closed and the matter submitted to 
the Board for decision. As the record discloses, however, 
this proceeding will not be terminated by the fixing of a 
temporary rate but will be continued pending the determi¬ 
nation and fixing of such final rate or rates as appear fair 
and reasonable. 

The respondent’s transatlantic operations are conducted 
by its International Division under a certificate of public 
convenience and necessity, 1 as amended and modified by 
exemption orders in effect, authorizing foreign air trans¬ 
portation of persons, property and mail for a period of 
seven years from July 5,1945: 

31 (a) between the United States co-terminal points 
Chicago, Illinois; Detroit, Michigan; Washington, 

D. C., Baltimore, Maryland; 2 Philadelphia, Pennsylvania; 

1 Northeast Airlines, Inc., et aL, North Atlantic Route Case, Docket 
No. 855, decided June 1, 1945. 

2 International Air Service to Baltimore, Docket No. 1975, decided 
December 20, 1945. 
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New York, New York; and Boston, Massachusetts; inter¬ 
mediate points within Newfoundland; Eire; France, except 
Marseille; Switzerland; Italy; Greece; Egypt; Palestine; 
Trans-Jordan; Iraq; Saudi Arabia; Yemen; and Oman; 
and intermediate and terminal points within Ceylon and 
that portion of India which lies south of the 20th parallel; 

(b) between the United States co-terminal points indi¬ 
cated above; intermediate points within Newfoundland and 
Portugal; and beyond Portugal (1) to intermediate points 
within Spain, except Barcelona; and Italy; and (2) to in¬ 
termediate points within Algeria; Tunisia; Libya; and 
Egypt 

Scheduled operations under this certificate were inaugu¬ 
rated in February 1946. No rate of compensation for the 
carriage of L T nited States mail has been in effect hereto¬ 
fore. Consequently this proceeding involves the determi¬ 
nation of a fair and reasonable rate of mail compensation 
for operations performed under this certificate from and 
after February 5, 1946, the date when United States mail 
transportation services were initially performed under 
authorization of the Post Office Department. 

The respondent initiated international operations under 
its new certificate on February 5, 1946, with a schedule of 
two transatlantic round trips weekly between the United 
States and France using Lockheed Constellation aircraft. 
During February, March and April, services were extended 
beyond Paris to Geneva, Rome, Athens, and Cairo and 
schedules were increased to six round trips weekly. It is 
anticipated that as soon as facilities are available, the re¬ 
spondent will inaugurate services on its remaining routes. 

This proceeding encompasses the fixing of a uniform 
ton-mile rate of compensation for the transportation of 
mail by the respondent not only between the United States 
and European gateways but also to interior points 
32 in Europe, Africa and Asia. While some historical 
data are available concerning transatlantic oper¬ 
ations of other carriers between the gateways, the respond- 
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ent’s operations to interior points are just getting under 
way. Negotiations are now in process with foreign gov¬ 
ernments with respect to the acquisition of landing rights 
and facilities which are essential to a fulfillment of the con¬ 
templated route pattern. 

Due to the many intricate problems and numerous vari¬ 
ables related to the preparation for and inauguration of 
air transport services to the various interior points of the 
countries to be served, it is probable that substantial time 
will elapse before sufficiently well-defined operating experi¬ 
ence can be collected to provide a sound basis for estab¬ 
lishing a final mail rate. However, under the Civil Aero¬ 
nautics Act, the Post Office Department cannot pay in part 
or in whole for mail service rendered by any carrier except 
upon an order of the Board fixing and determining a rate 
of mail compensation. Section 406(a) of the Civil Aero¬ 
nautics Act empowers and directs the Board “to fix and 
determine from time to time, after notice and hearing, the 
fair and reasonable rates of compensation for the trans¬ 
portation of mail,” and “to make such rates effective from 
such date as it shall determine to be proper.” We are 
therefore of the opinion that, under the conditions peculiar 
to air carriers certificated to serve Europe, Africa and 
Asia at this time, the establishment of a temporary rate, 
as a basis of mail payment pending the determination of 
a final rate, will best effectuate those provisions of the 
Act which direct that the Board, in fixing and determining 
mail rates, take into consideration a carrier’s need for 
mail compensation sufficient to insure the perform- 
33 ance of the mail service and to provide for the car¬ 
rier’s need for mail compensation which, together 
with all of its other revenue, will enable the air carrier 
under honest, economical and efficient management “to 
maintain and continue the development of air transporta¬ 
tion to the extent and of the character and quality 7 required 
for the commerce of the United States, the Postal Service 
and the national defense.” 
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As we have indicated in a previous opinion, 3 where as 
is the case here, the circumstances surrounding the oper¬ 
ations of a particular carrier require that it receive mail 
payments on a recently certificated service for which an 
effective mail rate has not been established, the operating 
characteristics of which are largely developmental in na¬ 
ture, we believe that we are justified in fixing a temporary 
rate as a means of establishing a basis for mail payment 
and subsequently to proceed to fix and determine a final 
mail rate as promptly as adequate data concerning the 
new operations are available. 

Operating results for the respondent’s common carrier 
service over its international routes were not available at 
the time the order to show cause was issued for inclusion 
in the record. However, the following table sets forth the 
operating cost and operating profit before U. S. mail pay 
per revenue ton-mile, reported by Pan American and 
American Overseas for Atlantic operations since January 
1945: 
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Profit Before 

Total Cost U. S. Mail Pay 

Overseas PAA Overseas PAA 


1945 

J anuary-March 

$2.02 

$1.39 

$-1.05 

$-0.48 


April-June 

1.89 

1.48 

-0.32 

—0.32 


July-September 

1.83 

1.31 

0.18 

0.16 


October-December 

1.64 

1.43 

0.16 

-0.14 

1946 

January-March 

1.20 

0.89 

-0.02 

0.15 


The foregoing data indicate that American Overseas 
experienced a consistently declining ton-mile cost during 
the calendar year 1945 and the first three months of 1946. 
Although Pan American’s reported ton-mile costs have 
not reflected a consistent pattern, due in part to varia¬ 
tions in available aircraft capacity, a downward cost tend¬ 
ency is also indicated; and the $0.89 per ton-mile reported 
for the first quarter in 1946 indicates the probability of 
substantial operating economies with the higher frequen¬ 
cies and exclusive landplane operations contemplated for 

3 Essair, Inc., Temporary Mail Rate, Docket No. 2002, decided March 
22, 1946. 
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ail carriers during 1946. Moreover, the plane mile costs 
of both Pan American and American Overseas have indi¬ 
cated a consistently downward trend. Pan American and 
American Overseas reported plane mile costs of $5.10 
and $5.02, respectively, for the first three months of 1945. 
By the last quarter of 1945 their reported costs per plane 
mile had declined to $3.79 and $3.61, respectively. 

It is clear, moreover, that in addition to reflecting the 
higher unit cost of less efficient equipment than is antici¬ 
pated will be operated in the future, reported operating 
costs during 1945 for both carriers contain expenses of 
both landplane and seaplane facilities and other non-recur¬ 
ring items incident to the inauguration of the new service 
pattern as well as costs in anticipation of expansion 
35 in operating volume. As route expansion activities 
diminish and operating volume expands these non¬ 
recurring and anticipatory costs should be either elimi¬ 
nated or absorbed with the result that more stable cost 
trends will develop. 

Appendix No. 1 compares the financial operating results 
reported for 1945 by Pan American and American Over¬ 
seas with the estimates of revenue and expense which the 
respondent, American, Pan American and American Over¬ 
seas anticipated, in the North Atlantic route proceeding, 4 
would characterize their contemplated transatlantic opera¬ 
tions in the post-war period. In the instance of three of 
these carriers, costs in the neighborhood of $1.50 per plane 
mile were estimated and one carrier estimated costs of 
$2.65 per plane mile. These estimates may be contrasted 
with the costs of over $4.00 per plane mile reported by 
the two carriers conducting transatlantic services during 
1945. The respective carriers 7 estimates of financial re¬ 
sults are predicated upon an operating volume which may 
not reasonably be realized in the near futrue, and Pan 
American’s estimates are also based upon the use of air¬ 
craft which will not be available for some time to come. 


4 North Atlantic Route Case, supra. 
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These estimates serve to indicate, however, the improve¬ 
ment in operating economy which should be realized as 
volume expands, operations become more stable and in¬ 
creased experience provides a basis for the introduction 
of more effective management controls. 

In the absence of any mail pay the cost of the mail serv¬ 
ice necessarily dissipates the respondent’s available work¬ 
ing capital. The temporary rate of compensation deter¬ 
mined herein is intended to provide the respondent with 
mail compensation until such time as a final mail 
36 rate is fixed and determined. In arriving at such 
temporar>* rate of compensation, we have been 
guided by the limited facts available concerning the re¬ 
spondent’s future operations, the declining costs and 
break-even need experienced in 1945 and the first quarter 
of 1946 by transoceanic air carriers, tlie operating econo¬ 
mies which should accompany expansion in operating vol¬ 
ume, the use of more efficient equipment than heretofore 
has been available, and the post-war estimates of the re¬ 
spondent and others in the North Atlantic route proceed¬ 
ing. We have, moreover, borne in mind the fact that the 
adequacy of the temporary rate will depend partially upon 
passenger and property rates designed to produce maxi¬ 
muni traffic volume and revenues, and upon the correla¬ 
tion between flight frequencies and traffic potentials exist- , 
ing along the various route segments. 

Under the standards prescribed in the Act, the rate of 
mail compensation is, of course, predicated upon honest, 
economical, and efficient operations. This necessarily re¬ 
quires an initiative on the part of management directed 
toward an integration of operating functions and the estab¬ 
lishment of cost controls which will provide a maximum 
service to the public at a minimum cost. The establish¬ 
ment now and continuance over a period of time of a 
temporary rate will not relieve the respondent of its re¬ 
sponsibilities under the Act and in conformance with sound 
business principles to achieve the maximum economy rea- 
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sonably attainable under efficient management. 

37 We find that the fair and reasonable temporary 
rate for use as a basis of payment on and after 

February 5, 1946, for the transportation of mail by air¬ 
craft, the facilities used and useful therefor, and the serv¬ 
ices connected therewith between the points between which 
the respondent prsently and hereafter is authorized to 
earn* mail by its certificates of public convenience and 
necessity authorizing transatlantic operations to points in 
Europe, Africa and Asia is 75 cents per United States mail 
ton-mile computed on an airport-to-airport statute mileage 
basis. 

We shall order that this proceeding remain open and be 
continued until adequate experience and operating data 
have been accumulated to provide a sound and reliable 
basis for the determination of a fair and reasonable final 
rate; that such final rate shall be fixed in accordance with 
the facts then of record and on the basis of reasonable 
and necessary costs including profit under conditions of 
efficient and economical management irrespective of 
whether such rate shall be higher or lower than the tem¬ 
porary rate hereinbefore determined; and that the rate 
then fixed shall be retroactively effective to February '5, 
1946, during which time said temporary mail rate shall 
have served as a basis of payment. 

An appropriate order will be entered. 

Landis, Chairman, Ryan, Branch, Lee and Young, Mem¬ 
bers of the Board, concurred in the above opinoin. 

• * • • 

38 Order Fixing and Determining Fair and Reasonable 
Temporary Rate of Compensation for Transporta¬ 
tion of Mail by Aircraft 

Public hearing having been held in the above-entitled 
proceeding and the Board, upon consideration of the rec¬ 
ord, having issued its opinion dated October 18, 1946, con- 
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taining its findings, conclusions, and decision, which is at¬ 
tached hereto and made a part hereof; 

IT IS ORDERED, That the fair and reeasonable tempo¬ 
rary rate of compensation to be paid Transcontinental & 
Western Air, Inc., for the transportation of mail by air¬ 
craft, the facilities used and useful therefor, and the serv¬ 
ices connected therewith, between the points between which 
the carrier is presently and hereafter authorized to carry 
mail by its certificate of public convenience and necessity, 
authorizing transatlantic operations to points in Europe, 
Africa, and Asia, is hereby fixed, determined and pub¬ 
lished for the period on and after February 5, 1946, to be 
75 cents per United States mail ton-mile, or fraction 
thereof, computed monthly on a direct airport-to-airport 
statute mileage basis; 

39 IT IS FURTHER ORDERED That this proceed¬ 
ing remain open pending entry herein of an order 
fixing a final rate retroactive to February 5, 1946, which 
said final rate may be higher or lower than the temporary 
rate fixed herein. 

By the Civil Aeronautics Board: 

/s/ M. C. Mulligan 
M. C. Mulligan 
Secretary 


(SEAL) 
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Appendix No. 1 

Comparison of Operating Results Experienced by Overseas and Pan American with 
Estimates of TWA, Pan American, Overseas and American for a Post-War Year 

in the North Atlantic Route Proceeding 

Experienced for 1945 _ Estimates for a Post-War Year _ 

Overseas Pan American TWA Overseas Pan American American 


Revenue Plane Miles . 924,384 

Operating Results per Revenue Plane Mile 
Non-U. S. Mail Revenues 

Passenger and baggage. $2.15 

Foreign mail. 1.63 

Express . 0.09 

Other . 0.08 

Total Non-U. S. Mail Revenue .... $3.86 

Operating Expenses: 

Flying expense. $1.81 

Ground and indirect expense. 2.29 

Total Operating Expenses. $4.10 1 

Operating Profit before U. S. Mail Pay .... $—0.26 


1,848,554 

15,988,762 

18,811,813 

17,659,290 

6,896,685 

$2.64 

$1.28 

$1.22 

$2.47 

$0.97 

1.02 

0.08 

— 

— 

0.18 

0.16 

0.18 

0.31 

0.31 

0.07 

0.06 

— 

— 

0.06 

— 

$3.88 

$1.54 

$1.53 

$2.84 

$1.22 

$1.97 

$0.80 

t 

$0.79 

$1.68 

$0.62 

2.45 

0.72 

0.71 

0.97 

0.68 

$4.42 

$1.52 

$1.60 

$2.65 

$L20 

$-0.64 

$0.02 

$0.03 

$0.19 

$0.02 


1 Excludes provisions for contingencies and war contract disallowances. 
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48 Order to Show Cause 

The Board on October 18, 1946 having fixed, de¬ 
termined and published (Order Serial No. E-44) a fair and 
reasonable temporary rate of compensation of 75 cents per 
United States mail ton-mile or fraction thereof for the 
transportation of mail by aircraft on and after February 
5,1946 between the points between which Transcontinental 
ml Western Air, Inc., hereinafter referred to as TWA, is 
presently or hereafter may be authorized to transport mail 
on its transatlantic routes to points in Europe, Africa, and 
Asia, and having further ordered that this proceeding re¬ 
main open pending entry of an order or orders fixing and 
determining final fair and reasonable rates of compensation 
for such transportation of mail by aircraft on and after 
February 5, 1946; and 

TWA having on March 13, 1947, filed a petition praying 
the Board to amend said order of October 18,1946 so as to 
increase the temporary rate of compensation to be paid 
TWA for said transportation of mail by aircraft 

49 on and after February 5, 1946 to $1.00 per airplane 
mile; and 

The Board finding that: 

1. The temporary rate of 75 cents per United States 
mail ton-mile is substantially less than TWA’s need for the 
period from February 5,1946 to June 30,1947 based on the 
reported operating experience of TWA and the other trans¬ 
atlantic carriers; and 

2. On the basis of recent reported operating experi¬ 
ence and present operating trends, said temporary rate of 
75 cents per United States mail ton-mile appears appro¬ 
priate as a basis for temporary payment on and after July 
1, 1947, for operations vrest of the gateways listed herein¬ 
after, but apparently will be inadequate to prevent undue 
impairment of the carrier’s working capital if applied to 
the carrier’s entire operations now subject to that rate; 
and 
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3. The establishment of an increased temporary rate of 
mail compensation until such time as a fair and reasonable 
final rate or rates is fixed and determined is in the public 
interest; and 

4. The increased temporary rate requested by TWA 
appears excessive in view of the operating results and 
trends hereinabove referred to; and 

5. Pending the final determination in this proceeding 
of the number of schedules required in the interest of com¬ 
merce, the Postal Service and the national defense, a base 
mileage of 10,270 miles for operations east of the gateways 
listed hereinafter is deemed reasonable for the limited 
purpose of establishing temporary rates herein; and 

6. The final mail rates to be established in this pro¬ 
ceeding will be determined upon the basis of only such 
schedules as are found by the Board to be required in the 
interest of commerce, the Postal Service or the national 

defense; and 

50 7. The fair and reasonable temporary rates of 

compensation to be paid TWA for the transportation 
of mail by aircraft, the facilities used and useful therefor, 
and the services connected therewith, between the points 
between which the carrier is presently or hereafter au¬ 
thorized to carry mail by its certificates of public conven¬ 
ience and necessity authorizing transatlantic operations to 
points in Europe, Africa, and Asia are as follows: 

(a) For the period on and after January 1, 194d and 
terminating June 30,1947, $3,32S,000. 1 

(b) For the period on and after July 1,1947: 

(i) For flights between the United States and the gate¬ 
ways, Shannon, Paris, or Lisbon, or between any two or 
more of such gateways, a rate of 75 cents per United 
States mail ton-mile, or fraction thereof, computed monthly 
'on a direct airport-to-airport statute mileage basis. 


1 The sum of compensation is equivalent to a mail rate of approxi¬ 
mately 40 cents per airplane mile. 
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(ii) For flights on all other segments of the carrier’s 
operations to which this Order is applicable; 

(a) For each month during which the average daily 
scheduled mileage is not greater than the average daily 
designated mileage and does not exceed 10,270 miles a rate 
of 35 cents per airplane mile to be paid without reference 
to base poundage. 

(b) For each month during which the average daily 
scheduled mileage exceeds the average daily designated 

mileage but does not exceed 10,270 miles, an eflfec- 
51 tive rate per airplane mile (computed to the nearest 
hundredth of a cent) which bears the same relation 
to 35 cents per airplane mile as the average daily sched¬ 
uled mileage bears to the average daily designated mileage 
during that period, which rate shall be paid without ref¬ 
erence to base poundage. 

(c) For each month during which the average daily 
scheduled mileage exceeds 10,270 miles, an effective rate 
per airplane mile (computed to the nearest hundredth of a 
cent) which bears the same relation to 35 cents per air¬ 
plane mile as 10,270 miles bears to the average daily 
designated mileage during the period, which rate shall be 
paid without reference to base poundage. 

The mail compensation derived by the application of 
the aforesaid rates shall be inclusive of and not in addi¬ 
tion to the mail compensation heretofore received by TWA 
on and after February 5,1946. 

The aforesaid rates per airplane mile shall be applied 
to the direct airport-to-airport mileage between points 
served for the carriage of mail on each trip flown on a 
schedule designated or ordered to be established by the 
Postmaster General for the carriage of mail, provided, 
however, that if any scheduled flight is operated in two or 
more sections between any two points served for mail and 
mail is transported on more than one such section, the 
aggregate of the sections so used shall, for all purposes 
of computing compensation pursuant to this Order, be 
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treated as a single flight, and the rates shall be applied 
to the airport-to-airport mileage flown by that section 
which covers the greatest airport-to-airport mileage be¬ 
tween points served for mail. 

The average daily designated mileage shall include the 
mileages of all scheduled trips designated or ordered 
52 to be established by the Postmaster General for the 
carriage of mail, and shall be computed as though 
the mileage of each trip were the airport-to-airport dis¬ 
tance via all scheduled intermediate points along the flight 
route between the terminals of each trip. The average 
daily designated mileage for each calendar month shall be 
determined by taking the average (computed to the near¬ 
est mile) of the daily mileages of regularly scheduled trips 
for the seven days of the week, without regard to any 
variations of scheduled mileage on holidays. 

IT IS ORDERED, That TWA be and it is directed to 
show cause why the Board should not fix, determine and 
publish the aforesaid rates as the fair and reasonable tem¬ 
porary rates of compensation to be paid for the transporta¬ 
tion of mail by aircraft, the facilities used and useful 
therefor, and the services connected therewith on and after 
February 5, 1946, between the points between which TWA 
is presently or hereafter authorized to carry mail by its 
certificates of public convenience and necessity authorizing 
transatlantic operations to points in Europe, Africa, and 
Asia, pending the determination and establishment of the 
final rates in the instant proceeding. 

IT IS FURTHER ORDERED, That all further pro¬ 
cedure herein with reference to the aforesaid temporary 
rates shall be in accordance with section 285.13 of the 
Economic Regulations and. that any notice as provided for 
in paragraph (c)(1) of said section 285.13, that there exists 
any objection to the temporary rates shall be filed with the 
Civil Aeronautics Board within .seven days after the date 
of service of this Order, and if notice is filed as aforesaid, 
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written answer and any supporting documents, as pro¬ 
vided in paragraphs (c)(1) and (c)(2) of said sec- 

53 tion 285.13, shall be filed with the Board within 
thirty days after the date of service of this Order; 

IT IS FURTHER ORDERED, That this proceeding re¬ 
main open pending entry herein of an order fixing a final 
rate or rates retroactive to February 5, 1946 which said 
final rate or rates may be higher or lower than the tem¬ 
porary rates fixed herein. 

IT IS FURTHER ORDERED, That this Order be 
served upon TWA. 

By the Civil Aeronautics Board: 

/s/ M. C. Mulligan 
M. C. Mulligan 
Secretary 

(SEAL) 

• • • • 

54 Notice of Hearing 

In the matter of the compensation for the trans¬ 
portation of mail by aircraft, the facilities used and use¬ 
ful therefor, and the services connected therewith over 
the transatlantic routes of the above carriers and the 
Orders to Show Cause, published by the Board in Serial 
Orders Nos. E-883, 884, and 885. 

Notice is hereby given that hearing in the above matter 
is assigned to be held on October 31,1947, at 10 a. m., east¬ 
ern standard time, in Room 1508, Department of Com¬ 
merce Bldg., 14th Street and Constitution Ave., N. W., 
Washington, D. C., before Examiner Frank A. Law, Jr. 
Dated at Washington, D. C., October 24,1947. 

By the Civil Aeronautics Board: 

/s/ M. C. Mulligan 
Secretary 

m 


• • • • 


(SEAL) 
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99 Order Fixing and Determining Fair and 
Reasonable Temporary Rate of Compensation 
for the Transportation of Mail by Aircraft 

The Board having on October 16, 1947 by Order Serial 
No. E-SS4 directed Transcontinental & Western Air, Inc. 
(herein referred to as TWA) to show cause why the tem¬ 
porary rates specified in said order should not be estab¬ 
lished as a basis of payment applicable to TWA’s trans¬ 
atlantic operations; 

Public hearing in the above proceeding having been held 
October 31, 1947 and the Board upon consideration of the 
record reaffirming the tentative findings set forth in said 
Order Serial No. E-884 with certain modifications in the 
statement of the rates as hereinafter appears; 

IT IS ORDERED, That the fair and reasonable tem¬ 
porary rates of compensation to be paid TWA for the 
transportation of mail by aircraft, the facilities used and 
useful therefor, and the services connected therewith, 
between the points between which the carrier is pres- 
100 ently or hereafter authorized to carry mail by its 
certificates of public convenience and necessity au¬ 
thorizing transatlantic operations to points in Europe, 
Africa, and Asia be and are hereby fixed, determined, and 
published to be as follows: 

1. For the period on and after February 5, 1946 and 
terminating June 30,1947, $3,328,000. 1 

2. For the period on and after July 1,1947: 

a. For flights between the United States and the gate¬ 
ways, Shannon, Paris, or Lisbon, or between any two or 
more of such gateways, a rate of 75 cents per United 
States mail ton-mile, or fraction thereof, computed monthly 
on a direct airport-to-airport statute mileage basis. 

b. For flights on all other segments of the carrier’s oper¬ 
ations to which this Order is applicable; 


1 The sum of compensation is equivalent to a mail rate of approxi¬ 
mately 40 cents per airplane mile. 
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(1) For each month during which the average daily 
scheduled mileage is not greater than the average daily 
designated mileage and does not exceed 12,800 miles a 
rate of 35 cents per airplane mile to be paid without refer¬ 
ence to base poundage. 

(2) For each month during which the average daily 
scheduled mileage exceeds the average daily designated 
mileage but does not exceed 12,800 miles, an effective rate 
per airplane mile (computed to the nearest hundredth of 
a cent) which bears the same relation to 35 cents per air¬ 
plane mile as the average daily scheduled mileage bears 
to the average daily designated mileage during the period, 
which rate shall be paid without reference to base pound¬ 
age. 

101 (3) For each month during which the average 

daily scheduled mileage exceeds 12,800 miles, an 
effective rate per airplane mile (computed to the nearest 
hundredth of a cent) which bears the same relation to 35 
cents per airplane mile as 12,S00 miles bears to the aver¬ 
age daily designated mileage during the period, which 
rate shall be paid without reference to base poundage. 

In the event a flight is scheduled so as to by-pass all of 
the gateways herein specified, the plane-mile rate shall be 
applied to a mileage determined as though such flight were 
operated via the next immediate gateway to the west of 
the western-most point of landing or take-off in conti¬ 
nental Europe, and the ton-mile rate shall be applied to 
the balance of the direct airport-to-airport mileage flown 
by the flight between points served for mail. 

Wheneyer a scheduled gateway is overflown, the plane- 
mile rate shall apply to the mileage to which it would have 
been applicable had the flight been flown according to 
schedule, and the ton-mile rate shall apply to the balance 
of the direct airport-to-airport mileage flown by the flight 
between points served for mail. ' 



The aforesaid rates per airplane mile shall be applied 
to the direct airport-to-airport mileage between points 
served for the carriage of mail on each trip flown on a 
schedule designated or ordered to be established by the 
Postmaster General for the carriage of mail, provided, 
however, that if any such schedule is operated in two or 
more sections, for all purposes of computing compensation 
pursuant to this Order, the rates shall be applied to 
the airport-to-airport mileage flown by that 
102 section which covers the greatest airport-to-airport 
mileage between points served for mail. 

The average daily designated mileage shall include the 
mileages of all scheduled trips designated or ordered to 
be established by the Postmaster General for the carriage 
of mail, and shall be computed as though the mileage of 
each trip were the airport-to-airport distance via all sched¬ 
uled intermediate points along the flight route between 
the terminals of each trip. The average daily designated 
mileage for each calendar month shall be determined by 
taking the average (computed to the nearest mile) of the 
daily mileages of regularly scheduled trips for the seven 
days of the week, without regard to any variations of 
scheduled mileage on holidays. 

The mail compensation derived by the application of the 
aforesaid rates shall be inclusive of and not in addition 
to the mail compensation heretofore reoeived by TWA on 
and after February o, 1946. 

IT IS FURTHER ORDERED, That the aforesaid Order 
fixing fair arid reasonable temporary rates shall be effec¬ 
tive as of this date, all parties to the above-entitled pro¬ 
ceeding having already waived all further procedural re¬ 
quirements short of a final decision by the Board fixing a 
temporary rate or rates; 

IT IS FURTHER ORDERED, That this proceeding re¬ 
main open pending entry herein of an order fixing final 
rates retroactive to February.5,1946, which said final rates 
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may be lower or higher than the temporary rates fixed 
herein; and 

103 IT IS FURTHER ORDERED, That this Order 
be served upon Transcontinental & Western Air, 

Inc. 

By the Civil Aeronautics Board: 

/s/ M. C. Mulligan 
M. C. Mulligan 
Secretary 

(SEAL) 

• • • • 

105 Motion of Transcontinental & Western Air, 

Inc. for the Establishment of a New Emergency 

i Temporary Rate of Compensation for the 
Transportation of Mail by Aircraft 
on a Foreign Route • 

TO THE HONORABLE, THE CIVIL AERONAUTICS 
BOARD: 

TRANSCONTINENTAL & WESTERN AIR, INC. 
(hereinafter called “TWA”) presents this motion and 
respectfully states: 

1. By order herein dated October 18, 1946 (Serial No. 
E-44) the Civil Aeronautics Board (hereinafter called the 
“Board”) established as the fair and reasonable tempo¬ 
rary rate of compensation to be paid TWA, for the trans- 
portaiton of mail by aircraft, the facilities used and useful 
therefor, and the services connected therewith between the 
points between which TWA was at the time and thereafter 
authorized to carry mail by its certificate of public con¬ 
venience and necessity, authorizing transatlantic opera¬ 
tions to points in Asia, Europe and Africa, to be 75 cents 
per United States mail ton mile, or fraction thereof, com¬ 
puted monthly on a direct airport-to-airport statute mile¬ 
age basis. The rate so fixed was made effective 

106 from and after February 5, 1946 the date upon 
which service under said certificate of public con- 


* Verifications attached to this motion have been omitted. 
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venience and necessity was commenced by TWA. Said 
order dated October 18, 1946 provided that this proceed¬ 
ing should remain open pending entry of an order herein 
fixing a final rate retroactive to February 5, 1946, which 
final rate may be higher or lower than the temporary rate 
fixed by said order. 

2. By orders dated on or about October 18, 1946 the 
Board established the same new temporary rate of com¬ 
pensation for the transportation of mail by aircraft to be 
paid to Pan American Airways, Inc. (hereinafter called 
“Pan American”) and American Overseas Airlines, Inc. 
(hereinafter called “American Overseas”), the other two 
United States flag air carriers to Europe and points be¬ 
yond. 

• 

3. By order to show cause, dated October 16, 1947 (Se¬ 
rial No. E-884) TWA was directed to show cause why a 
new temporary rate of compensation should not be estab¬ 
lished, as therein specified, effective February 5, 1946, the 
date upon which service under said certificate of public 
convenience and necessity was commenced by TWA. Said 
new temporary rate provided for an increase in the mail 
compensation to TWA from the commencement of service 
but in an amount which was not considered adequate by 
TWA to enable it to carry on its obligations under said 
certificate of public convenience and necessity. 

By orders to show cause dated on or about October 16, 
1947 the Board also proposed new temporary rates of 
compensation to be paid to Pan American and 
107 American Overseas for the transportation of mail 
by aircraft over their respective transatlantic 
routes. 

4. By letter dated October 24, 1947 addressed to the 
Chairman of the Civil Aeronautics Board, copies of which 
were sent to each member of the Board, the Chairman 
of the Board of TWA, commenting upon the proposed 
rates for TWA, advised the Board as follows: 
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‘‘These revised rates are far from adequate either for 
the past or for the future. Yet in view of our Company’s 
critical need for cash to replenish its depleted working 
capital at the earliest possible date, we do not desire to 
delay action by the Board and therefore are not filing for¬ 
mal objections to the Order to Show Cause. For the same 
reason, we urge the Board to issue its order fixing these 
temporary rates so that this partial relief can be had im¬ 
mediately in the form of cash. 

* 

This step is taken in recognition of the provision in the 
Order to Show Cause that the proceeding will remain 
open pending entry of an order fixing final rates retro¬ 
active to February 5, 1946, which may be higher or lower 
than the temporary rates fixed in the Order to Show 
Cause. On the basis of our discussions with the Board’s 
staff, we assume that the proceeding for a permanent rate 
will be moved along as rapidly as possible, with a Decem¬ 
ber 1 target date for a Show Cause Order on the perma¬ 
nent rate.” 

The letter further pointed out the vast difference be¬ 
tween the effective rate per ton mile proposed for TWA 
as contrasted with the ton mile rates for American Over¬ 
seas and Pan American as follows: 

“For the period January 1, 1946, to June 30, 1947, the 
dollar amounts tentatively awarded to the three carriers 
yield $1.29 per ton mile for TWA, as contrasted 
108 with ton mile rates of $1.95 for American Overseas 
and $3.20 for Pan American. If TWA were paid 
at the same rate as Pan American for service performed, 
the dollar award to TWA would be increased by $4,900,000. 

1 This treatment not only means that TWA performed 
the job of carrying mail at a far lower rate per ton, but in 
addition was required to bear, without recompense, the 
loss of passenger seats blocked out because of its heavier 
mail loads. 

Although TWA is the newest carrier in the field, and 
suffered the greatest losses during the 18 months ended _ 
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June 30,1947, the rates proposed in the show cause orders 
will increase TWA’s total U. S. mail compensation by only 
72% and at the same time will raise American Overseas 
by 160% and Pan American by 327%. Thus, we believe 
that either on a service basis as measured by rate per 
ton mile or on a need basis as measured by losses per 
mile operated, the compensation tentaively proposed for 
TWA is not adequate.” 

The Board is aware of the fact that the permanent rate 
for the foreign route has not been fixed as anticipated 
and the likelihood of the establishment of a permanent 
rate in the near future is remote. For the reasons here¬ 
inafter set forth the general fund cash balances of TWA- 
arc reaching an extremely critical state and immediate re¬ 
lief is required. 

5. By order dated November 12, 1947 (Serial No. 
E-976) the Board superseded said original order dated 
October 18, 1946 and established a new temporary rate of 
compensation to be paid to TWA for the transportation 
of mail by aircraft over the foreign route, substantially in 
accordance with the order to show cause dated October 16, 
1947 referred to in 3 and 4 above, as follows: 

(a) for the period on and after February 5, 1946 and 
terminating June 30, 1947 a mail rate of approxi- 

109 mately 40 cents per airplane mile so as to yield to 
TWA for that period the sum of $3,328,000 in lieu 
of $1,947,000 which accrued to it under. the temporary 
rate established by the original order dated October 18, 
1946. 

(b) for the period on and after July 1,1947: 

(1) for flights between the United States and the gate¬ 
ways Shannon, Paris or Lisbon or between any two or 
more of such gateways a rate of 75 cents per United States 
ton mile or fraction thereof, computed monthly on a direct 
airport-to-airport statute mile basis. 

(2) for flights on all other segments of TWA’s opera¬ 
tions to which said order is applicable: 
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(i) for each month during which the average daily 
scheduled mileage is not greater than the average daily 
designated mileage and does not exceed 12,800 miles a rate 
of 35 cents per airplane mile (computed to the nearest 
hundredth of a cent) to be paid without reference to base 
poundage. 

(ii) for each month during which the average daily 
scheduled mileage exceeds the average daily designated 
mileage but does not exceed 12,800 miles an effective rate 
per airplane mile 'which bears the same relation to 35 cents 
per airplane mile (computed to the nearest hundredth of 
a cent) as the average daily scheduled mileage bears to 
the average daily designated mileage during such period, 
which rate shall be paid 'without reference to base pound¬ 
age. 

(iii) for each month during which the average daily 
scheduled mileage exceeds 12,800 miles an effective rate 
per airplane mile (computed to the nearest hundredth of 
a cent) which bears the same relation to 35 cents per air¬ 
plane mile as 12,800 miles bears to the average daily desig¬ 
nated mileage during the period, which rate shall be paid 

without reference to base poundage. 

110 Said order provided that the application of the 
above rates shall be inclusive of and not in addition 
to the mail compensation heretofore received by TWA on 
and after February 5, 1946. Said order further provided 
that this proceeding should remain open pending entry 
herein of an order fixing final rates retroactive to Feb¬ 
ruary 5, 1946, which said final rates may be lower or 
higher than the temporary rates fixed in said order. 

6. By order also dated November 12, 1947 the Board 
established the same new temporary rates of compensa¬ 
tion for the transportation of mail by aircraft to be paid 
to Pan American and American Overseas, substantially in 
accordance with the orders to show cause issued on or about 
October 16, 1947 applicable to them respectively, except 
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that in each case the average daily scheduled mileage speci¬ 
fied in the orders varied in accordance with the pattern 
of operation conducted by the air carrier affected thereby. 

7. As a result of the orders applicable to TWA, Ameri¬ 
can Overseas and Pan American dated November 12, 1947 
the total mail payments accruing to the three carriers for 
the period beginning February 5,1946 in the case of TWA, 
and January 1, 1946 in the case of Pan American and 
American Overseas, and ending in all cases on June 30, 
1947, the actual increases over the payments under origi¬ 
nal temporary orders and the rate per ton mile 
111 resulting from the new orders are shown as fol¬ 
lows: 


Total Mail 
Compensation 
For Period 
TWA $3,328,000 

AOA 3,137,000 

PAA 4,229,000 


Increase Over Rate Per 

Old Rate Ton Mile 

$1,389,000 $1.29 

1,930,000 1.95 

3,265,000 3.20 


8. In the proceedings herein for the establishment of 
a permanent rate out of which TWA expects that the 
Board will grant TWA retroactive mail compensation in 
amounts substantially in excess of that which has been 
received under the temporary rates, TWA has received 
a letter dated April 1, 1948 from the Chief, Accounting 
and Rates Division, Economic Bureau, Civil Aeronautics 
Board, enclosing a tentative statement indicating the items 
in TWA’s accounts upon which further information is re- 
quesetd by the Board’s staff and specifying the approxi¬ 
mate amounts to be resolved for the retroactive rate pe¬ 
riod beginning March 1, 1946 and ending September 30, 
1947. Said statement demonstrates that, according to 
TWA’s reported results of operations, mail pay in the sum 
of $9,233,000 is needed in order to break even during said 
period without giving any consideration to a return on 
investment. Without passing upon the validity of the 
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items referred to, said letter seeks fuller explanation of 
items of expenditure during said period amounting to $9,- 
272,000. The statement further points out that the present 
temporary rate cf compensation would appear to be ade¬ 
quate if all of those questioned items of expenditure are 
not substantiated. TWA believes that it will be able to 
establish to the satisfaction of the Board and its 
112 staff that all of said items of expenditure may be 
considered by the Board, under the Civil Aero¬ 
nautics Act, in establishing the permanent mail rate for 
the foreign route for the nineteen month period referred 
to ending Sepetmber 30, 1947. Therefore, on the basis of 
the figures submitted by TWA and as a matter of law 
under the Act it is believed that for such period TWA 
is entitled to a sum in excess of $9,000,000 as mail com¬ 
pensation for the period ending September 30, 1947, with¬ 
out even considering the proper rate of return to which it 
is entitled under the Civil Aeronautics Act, of which ap¬ 
proximately only $4,000,000 has been received under the 
existing temporary rate. Since September 30, 1947 and 
up to February 29, 1948 TWA’s losses from operation of 
the foreign route have amounted to $4,113,000 and it is 
anticipated that the net loss for March 1948 will be 
$807,000, making the total net loss from the foreign route 
for the past six months slightly under $5,000,000. In 
view of the nature of the items questioned by the Chief, 
Accounting and Rates Division, in his letter dated April 1, 
1948 and which relate primarily to early operations of the 
TWA foreign route and losses resulting from the ground¬ 
ing of the Constellations and the pilots’ strike, it is be¬ 
lieved that little question will be raised by the Board 
with respect to the losses since September 30,1947. TWA 
therefore believes that it will establish to the satisfaction 
of the Board in the permanent rate case that it should re¬ 
ceive as additional mail compensation for the period from 
February 5, 1946 through March 31, 1948 the sum of at 
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least $10,000,000 covering losses for that period without 
considering the rate of return under the Act. 

113 9. As will be demonstrated below the failure of 

the Board to fix a permanent rate or to establish 
a realistic temporary rate has deprived TWA of the cash 
and working capital necessary to operate its foreign route, 
thus resulting in a cash drain upon the domestic routes 
of TWA. It is believed that under the rate making prin¬ 
ciples set forth in Section 406(b) of the Civil Aeronautics 
Act and in the light of the obligations of the Board, as 
specified in Section 2 of the Act, TWA should not be de¬ 
prived of the cash and working capital for this past period 
pending further delay in the conclusion of the permanent 
rate proceeding to the extent that its operations may be 
impaired in the immediate future on account of the condi¬ 
tions hereinafter set forth. 

10. The Board is aware of the fact that the calendar 
years 1946 and 1947 have been disastrous to most of the 
air carriers of the United States and that because of the 
plight of the air transportation and aircraft manufacturing 
industries the President’s Air Policy Commission and the 
Congressional Aviation Policy Board were constituted. 
During this period TWA suffered a net loss in 1946 of 
$14,353,000 after a refund of Federal income taxes amount¬ 
ing to $3,106,000 and during the year 1947 a net loss of 
$8,080,000 was incurred. During the year 1946 TWA suf¬ 
fered severe losses because of the grounding of the Con¬ 
stellation airplanes which affected it more than any other 
carrier both in its international and domestic operations. 
During the same year TWA suffered a disastrous pilots 
strike which shut down completely its international 

114 and domestic operations. ___ 

It is significant that during the year 1946 TWA’s 
total operating revenues amount to $57,361,000 despite the 
grounding of the Constellations and the pilots’ strike but 
only $4,655,000 or 8% was derived from mail payments 
from the United States under the existing orders covering 
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the international and domestic routes. During the year 
1947 total operating revenues had risen to $78,521,000 of 
which only $6,393,000 or 8% resulted from United States 
mail payments. 

11. To alleviate its financial difficulties not only in its 
international operations through its plea for a proper 
mail rate but also in its domestic operations, TWA filed 
on March 14, 1947 an application for an adjustment of the 
mail rates applicable to its domestic system effective as of 
January 1, 1946. The Board is aware of the fact that 
on December 2, 1947 it issued an order dismissing this 
application in so far as it seeks an adjustment of mail 
rates effective prior to March 14, 1947 and that TWA has 
filed a petition for a review of that order in the Court of 
Appeals for the District of Columbia. A decision as to 
whether TWA as a matter of law has the right to have its 
rates reviewed for such period will not be determined for 
some time and if the position of TWA is upheld further 
time will elapse before rate proceedings can be completed. 
Moreover on April 7, 1948 the Board issued an order to 

show cause in the domestic rate case proposing to 
115 increase the rate of mail compensation for domestic 

operations effective only from January 1, 1948 not¬ 
withstanding the fact that the Board’s power to adjust 
rates retroactively at least as far back as March 14, 1947 
is not questioned. During that period from March 14, 
1947 to December 31,1947 TWA’s losses from its domestic 
operations were in excess of $700,000. 

12. Even if TWA should accept the increased rate pro¬ 
posed for domestic operations effective January 1, 1948 
the increased cash resulting therefrom will be negligible in 
the light of present conditions and will not alleviate the 
critical situation which faces the company. 

The important fact is that millions of dollars to which 
TWA is entitled as fair and reasonable compensation for 
the transportation of mail by reason of the provisions of 
Section 406 and Section 2 of the Act are inextricably tied 
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up with the procedural difficulties of the pending rate 
cases, thus threatening TWA with the possibility of being 
unable to provide a system of air transportation properly 
adapted to the present and future needs of the foreign and 
domestic commerce of the United States, of the Postal 
Service and of the national defense. By this motion TWA 
is seeking only a fractional part of the air mail compensa¬ 
tion for past periods to which it is entitled under the Act 
so as to enable it to continue operating in accordance ■with 
its certificates. 

116 13. TWA is certificated to operate in 23 coun¬ 

tries throughout the world, including the United 
States. Operations at present are carried on in 16 of 
those countries. In the performance of its obligations 
under its certificates of convenience and necessity TWA 
has operations bases, traffic and other offices in approxi¬ 
mately 86 cities throughout the world. The minimum gen¬ 
eral fund cash balance which a world-wide operation such 
as is carried on by TWA requires, under ordinary prudent 
principles of financial management, so as to permit the 
normal conduct of its business should be determined by 
the cash expenditures normally made over a thirty day 
period. This amounts to approximately $7,500,000. When 
the general fund cash balance falls below $5,000,000 the 
normal conduct of the business is disrupted and it becomes 
the problem of management to rearrange its financial pro¬ 
gram in a manner that is not consistent with economical 
and efficient operations. That is the situation which is 
facing TWA today and which will become aggravated over 
the next sixty day period even under normal operating 
conditions. This means that cash must be made immedi¬ 
ately available in order to enable the system to be oper¬ 
ated in accordance with the certificates of convenience and 
ncessitv held by the company. 

14. The general fund cash balance of TWA on April 
9, 1948 had been reduced to $3 ; 880,000. The following 
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is a summary of the estimated general fund cash bal- 
117 ance of the company by weeks through May 31, 
1948: 


Weeks ending 
April 14, 1948 
April 21, 194S 
April 30, 1948 
Mav 7, 194S 
MaV 14, 1948 
May 21, 1948 
May 31, 1948 


General Fund Cash Balance 
$4,258,000. 
4,683,000. 
3,652,000. 
4,434,000. 
3,378,000. 
5,296,000. 
3,206,000. 


Attached hereto as Exhibit A is a statement showing 
the operating results of the international and transconti¬ 
nental divisions of TWA. Attached as Exhibit B is a 
statement demonstrating the drain on cash funds which 
the international division has caused. 

While the general fund cash balance shown above 
gives effect to all known cash receipts to be available dur¬ 
ing the period ending May 31,1948 and to all cash outlays 
definitely required during that period, it assumes actual 
receipt of anticipated cash in accordance with a precise 
schedule of payments. Any delay in the receipt of funds 
beyond the scheduled time contemplated by the forecast 
will affect adversely the cash balances shown in the fore¬ 
going statement. Substantial items which fall under this 
category are receipts for mail pay from the United States 
Government, Railway Express Agency settlements, Air¬ 
line Clearing House settlements and advance sales of trans¬ 
portation on the international division. Delays in the 
scheduled payment of these items are ordinary occur¬ 
rences which happen normally in a world-wide transport 
system and for which adequate cash balances must 
US be maintained in order that such delays will not 
cause sudden fiancial embarrassment due to cash 
shortages. 

15. In addition, during the short period ending May 
31, 1948, situations of more serious proportions can very 
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well arise which would impair, if not render impossible, 
the operation of the TWA system because of the absence 
of the necessary general fund cash balances required for 
the conduct of the business. Only recently TWA was 
forced suddenly to suspend its operation into Lydda, Pal¬ 
estine, because of the armed conflict being carried on 
there. Passenger and express sales budgeted for Lydda 
were established around $135,000 to $140,000 per month 
for the first quarter of 1948. 

16. Throughout much of the area through which TWA 
operates internationally, political situations exist which, 
without notice, could bring about an immediate suspen¬ 
sion of operations. This would not only result in a com¬ 
plete disruption of anticipated cash receipts through the 
cessation of transportation revenue but would create ab¬ 
normal requirements for cash expenditures due to the 
emergency situations produced by such crises. Moreover, 
cessation of service under those conditions would cause an 
immediate unanticipated cash drain since advance trans¬ 
portation sold to and from the points affected -would of 
necessity become immediately subject to refund. Total ad¬ 
vance transportation sold on account of the international 

division as of February 29, 1948 was $1,573,000. 
119 The suddenness with which operations were dis¬ 
continued at Lydda has prompted TWA to perfect 
evacuation plans with respect to the suspension of oper¬ 
ations in all of the likely areas of trouble. 

17. It is a well known fact that on April 18, 194S the 
most serious single event in world history since the close 
of the war will take place in Italy. If the Communist ele¬ 
ments are victorious in the Italian elections on that date 
it would be impossible to predict whether TWA’s opera¬ 
tions from that date forward can continue to and from 
Italy. Cessation of operations to Italy will bring about a 
disruption of TWA’s cash position, the extent of -which 
cannot possibly be estimated. In addition, this will re¬ 
quire a complete revision of schedules so that flights to 
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anl from points east of Italy will have to be completely 
revised and rerouted through North Africa. This will re¬ 
quire a shifting of personnel and equipment involving 
abnormal cash expenditures and will necessarily result in 
a change in the plans of booked passengers bringing about 
inevitably a loss of anticipated revenue included in the 
summary set forth above as well as cash refunds for trans- 

w 

portation hitherto sold but unused. 

IS. If the Communist elements should prevail in Italy 
on April 18th no one can predict whether this will be the 
spark that will touch off an upheaval in Greece and in 
Egypt as well as in other countries in the Middle 
120 East to which TWA operates. TWA does not have 
the cash available to withstand such a development. 

19. Even though the Communist elements should not 
prevail in Italy on April 18, 1948 and even if they should 
be overwhelmingly defeated, which is not anticipated in 
the most optimistic quarters, no one can predict that such 
a defeat will not cause the Communist governments 
throughout Central Europe to commence armed operations 
not only in Italy but in Greece, Egypt and other countries 
through which TWA operates. The important point is that 
TWA is going into the most crucial period of its interna¬ 
tional operations with the barest possible cash balances to 
continue operations under the most favorable conditions. 
It will be wholly unable to continue even a semblance of 
its present service unless a temporary emergency rate for 
the international route is immediately established. 

20. Regardless of the events which may transpire dur¬ 
ing the next few months TWA is willing to do its utmost 
to preserve its international operations in the interests of 
the foreign commerce of the United States, the Postal 
Service and the national defense. It is assumed that one 
essential requirement of the United States Government 
during this period will be the preservation of operations 
through those troubled areas, if at all possible. The oper¬ 
ation of this international service or of any international 
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air service by a United States air carrier cannot be con¬ 
sidered as an ordinary public utility operation. This 

121 is true even in normal times. The operation of an 
international air service by TWA becomes com¬ 
pletely a matter of national interest during the critical 
period into which we have entered and in which TWA has 
been operating since September of 1947. 

21. After the immediate cash requirements of TWA 
necessary to enable it to be prepared for the contingencies 
which are likely during the immediate period ending May 
31, 1948 it will enter a period which normally would be 
considered one of cash appreciation. It is anticipated 
that operations in the transcontinental division of TWA 
will follow this normal trend. However, no one can pre¬ 
dict what the situation will be in the international division 
during the summer period. The prevalence of upset con¬ 
ditions would result in no cash appreciation whatever from 
international operations and on the contrary would result 
in a cash drain which favorable operations of the trans¬ 
continental division would not be sufficient to offset. 

22. This motion refers to a critical financial, economic 
and political period which reaches its peak during the next 
sixty or ninety days. The retroactive adjustment in 
TWA’s temporary rate requested by this motion is solely 
for the purpose of enabling TWA to carry on its inter¬ 
national operations during this period. It would be ex¬ 
pected that following this period the normal processes of 
the Civil Aeronautics Board will have been completed 
and the permanent international rate retroactive to the 
commencement of service on February 5, 1946 will be 

established and at a rate which will provide a return 

122 to TWA to the date of commencement in excess of 
any sums which will have been paid down to that 

date including the emergency retroactive rate herein ap¬ 
plied for. 

23. If the events which appear to be likely over the 
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next few months occur the anticipated general fund cash 
balances will be wholly inadequate to permit the continued 
operation not only of the international system but of the 
domestic system as well because of the drain which the 
international requirements will make upon the funds nor¬ 
mally available for the transcontinental operations. There¬ 
fore, tlie minimum immediate addition to the cash require¬ 
ments of the TWA system made necessary solely because 
of international division requirements is at least $3,000,- 
000. The award of this temporary emergency relief by 
the establishment of a new temporary rate for the inter¬ 
national division if effected by April 30, 1948 appears to 
be sufficient to assure the continued operation of the in¬ 
ternational division of TWA under the conditions likely 
to occur during this critical period upon the assumption 
that fair and reasonable final rates of compensation for 
the transportation of air mail on both the domestic and 
the international divisions will be in effect in the early 
part of the summer of 1948. 

24. The immediate cash requirement of $3,000,000 set 
forth above is only a part of the amount necessary to en¬ 
able TWA to break even in its international operations for 
the period from February 5, 1946 to September 30, 1947 
as shown by the reported results from operations 
123 contained in the statement of the Chief, Account¬ 
ing and Rates Division, Economic Bureau, Civil 
Aeronautics Board, dated April 1, 1948 and referred to in 
paragraph 8 above. Even if the items of approximately 
$9,200,000 upon which the Chief, Accounting and Rates Di¬ 
vision, seeks further information cannot be established as 
valid expenditures in toto by TWA to the satisfaction of 
the Board, it is inconceivable that the validity of at least 
$3,000,000 thereof cannot be established over and above 
the mail payments actually received for that period. More¬ 
over, since Sepetmber 30, 1947 and through March 31, 
1948 TWA’s losses in the international division have 
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amounted to approximately $5,000,000 about which there 
can be no question as to the honesty, economy and efficiency 
of TWA’s service during this period. There should be no 
reasonable doubt that upon the establishment of a perma¬ 
nent rate for TWA’s international operations an award 
will be made for the period from February 5, 1946 to 
March 31, 1948, a period of two years and two months, 
which will be considerably in excess of $3,000,000 above the 
temporary rate which has been in effect during this period. 

25. In its order dated November 12, 1947, (Serial No. 
E-976) the Board established new temporary’ rates for the 
international division for the period from February 5, 
1947 at approximately 40 cents per airplane mile. There¬ 
after the effective temporary rate was fixed at 75 cents 
per ton mile from the United States to European gateway 
points specified in the order and at the rate of 35 cents 
per plane mile for operations beyond the gateway points. 

As of April 30,1948 the additional cash required for 
124 the purposes set fortli above amounts to $3,000,000. 

The temporary emergency rate might be fixed at 50 
cents per airplane mile on the entire international system 
for the period beginning February 5, 1946. Any tempo¬ 
rary rate so established should remain in effect until a 
new temporary rate is established or a final rate effective 
February 5,1946 is determined by the Board. 

WHEREFORE, it is moved that in view of the emer¬ 
gency confronting it in its international operations the 
Board establish a new temporary emergency rate for the 
foreign route of TWA in an amount sufficient to bring about 
an immediate cash payment to TWA of not less than 
$3,000,000 for the transportation of mail by aircraft, the 
facilities used and useful therefor and the services con¬ 
nected therewith over such route for the period from Feb¬ 
ruary 5, 1946 or such other date as may be determined 
by the Board, whether such rate be on an airplane mile or 
ton mile basis or any other basis determined appropriate 
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by the Board, and for such other and further relief as 
the Board may determine to be proper. 

Respectfully submitted, 

TRANSCONTINENTAL & WESTERN AIR, INC. 

• • • • 

125 STATE OF NEW YORK ) 

COUNTY OF NEW YORK) ss.: 

WARREN LEE PIERSON, being duly sworn, deposes 
and savs that he is Chairman of the Board of Diretcors of 
TRANSCONTINENTAL & WESTERN AIR, INC., the 
moving party in the foregoing motion; that he has read 
and is familiar with the contents of the motion; that he 
intends and desires that in granting or denying the relief 
applied for, the Board shall place full and complete reli¬ 
ance on the accuracy of each and every statement therein 
contained; that he is familiar with the facts therein set 
forth; and that to the best of his information and belief, 
every statement contained therein is true and no such 
statement is misleading. 

Warren Lee Pierson 
Subscribed and sworn to before 
me by the affiant above named, 
this 12th day of April, 1948. 

Joe D. Koons 
Notary Public 

My Commission Expires 
March 30, 1949 

126 STATE OF NEW YORK ) 

COUNTY OF NEW YORK) ss.: 

LA MOTTE T. COHU, being duly sworn, deposes and 
says that he is the President of TRANSCONTINENTAL 
& WESTERN AIR, INC., the moving party in the fore¬ 
going motion; that he has read and is familiar with the 
contents of the motion; that he intends and desires that 
in granting or denying the relief applied for, the Board 
shall place full and complete reliance on the accuracy of 
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each and every statement therein contianed, that he is 
familiar with the facts therein set forth; and that to the 
best of his information and belief, every statement con¬ 
tained therein is true and no such statement is misleading. 

La Motte T. Cohn 
Subscribed and sworn to before 
me by the affiant above named, 
this 12th day of April, 1948. 

Joe D. Koons 
Notary Public 
My Commission Expires 
March 30, 1949 

127 STATE OF NEW 

COUNTY OF NEW YORK, SS.: 

ALBERT V. LESLIE, being duly sworn, deposes and 
says that he is the Vice President and Treasurer of 
TRANSCONTINENTAL & WESTERN AIR, INC., the 
moving party in the foregoing motion; that he has read 
and is familiar with the contents of the motion; that he 
intends and desires that in granting or denying the relief 
applied for, the Board shall place full and complete re¬ 
liance on the accuracy of each and every statement therein 
contained; that he is familiar with the facts therein set 
forth; and that to the best of his information and belief, 
every statement contained therein is true and no such 
statement is misleading. 

Albert V. Leslie 
Subscribed and sworn to before 
me by the affiant above named, 
htis 12th day of April, 1948. 

Joe D. Koons 
Notary Public 
My Commission Expires 
March 30,1949 
March 30,1949 


6S 


12S Certificate of Service 

I hereby certify that I have this day served the 
foregoing motion upon all parties of record in this pro¬ 
ceeding by mailing a copy thereof, properly addressed, to 
the attorneys for each of said parties. 

New York, N. Y. 

April 13,1948 

Gerald B. Brophy 
Attorney for 

Transcontinental & Western Air, Inc. 
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Exhibit A 

TRANSCONTINENTAL & WESTERN AIR, INC. 

Summary of Income Account 
October 1947 - April, 1948, inclusive. 


Transcontinental 

Operating Revenues . 

Operating Expenses . 

Operating Income (Loss) .. 
Other (Expenses) Income- 

Net Income (Loss) . 

Available Ton Miles . 

Revenue Ton Miles. 

Payload Factor . 

Per Available Ton Mile 

Revenue .. 

Expense (operating) . 

Operating Income (Loss) 
Payload Breakeven Point 
(on Net Loss) . 



1947 



1948 

Period 

October 1947 — 

October 

November 

December 

January 

February 

March 1 

April 1948 
April 2 Inclusive 

$4,739,000 

4,662,000 

$4,230,000 

4,679,000 

$4,768,000 

6,018,000 

$4,406,000 

4,627,000 

$3,813,000 

4,443,000 

$4,484,000 

6,146,000 

$4,727,000 

6,279,000 

$31,168,000 

34,763,000 

77,000 

(124,000) 

(449,000) 

(184,000) 

(1,260,000) 

92,000 

(121,000) 

(99,000) 

(630,000) 

(101,000) 

(661,000) 

(116,000) 

(662,000) 

(119,000) 

(3,696,000) 

(660,000) 

$ (47,000) 

$ (633,000) 

$(1,168,000) 

$ (220,000) 

$ (731,000) 

$ (776,000) 

$ (671,000) $(4,246,000) 

14,617,000 

9,311,000 

63.7% 

13,777,000 

8,388,000 

60.9% 

13,662,000 

9,017,000 

66.6% 

13,667,000 

8,280,000 

60.6% 

11,668,000 

7,010,000 

60.6% 

14,011,000 

8,384,000 

69.8% 

13,647,000 

8,844,000 

64.8% 

94,849,000 

69,234,000 

62.4% 

32.4c 
31.9 . 

30.7c 

34.0 

36.1c 

44.4 

32.2c 

33.1 

33.0c 

38.4 

32.0c 

36.7 

84.6c 

38.7 

33.8c 

36.7 

0.6c 

(3.3c) 

(9.3c) 

(0.9c) 

(6.4c) 

(4.7c) 

(4.1c) 

(3.9c) 

64.3% 

70.0% 

82.8% 

63.6% 

72.2% 

70.1% 

74.0% 

70.6% 


1 Estimate 

2 Forecast 
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International 

Operating Revenues . 

Operating Expenses . 

Operating Income (Loss) .. 
Other (Expenses) Income .. 

Net Income (Loss) . 

Available Ton Miles . 

Revenue Ton Miles . 

Payload Factor . 

Per Available Ton Mile 

Revenue . 

Expense (operating) . 

Operating Income (Loss) 
Payload Breakeven Point 
(on Net Loss) . 

1 Estimate 
* Forecast 
♦ Preliminary 


Exhibit A (continued) 

TRANSCONTINENTAL & WESTERN AIR, INC. 

Summary of Income Account 
October 1947 - April, 1948, inclusive. 


Period 

1917 __ _ 1948 _ October 1947 — 


October 

November 

December 

January 

February 

March 1 

April* 

April 1948 
Inclusive 

$2,545,000 

2,936,000 

$2,100,000 

2,643,000 

$2,476,000 

3,938,000 

$1,874,000 

2,480,000 

$1,690,000 

2,646,000 

$2,173,000 

2,927,900 

$2,442,000 

2,903,000 

$15,300,000 

20,372,000 

(390,000) 

(21,000) 

(643,000) 

(60,000) 

(1,462,000) 

(62,000) 

(606,000) 

(70,000) 

(856,000) 

(43,000) 

(764,000) 

(63,000) 

(461,000) 

(69,000) 

(6,072,000) 

(368,000) 

$ (411,000) 

$ (603,000) 

$(1,624,000) 

$ (676,000) 

$ (899,000) 

$ (807,000) 

| (620,000) 

$(6,440,000) 

4,186,000 

3,018,000 

72.1% 

3,999,000 

2,357,000 

68.9% 

4,224,000 

2,453,000 

68.1% 

4,764,000 

1,990,000 

41.9% 

3,663,000 

1,807,000* 

60.7% 

4,684,000 

2,376,000 

61.8% 

6,059,000 

2,706,000 

63.6% 

30,369,000 

16,706,000 

65.1% 

60.8c 

70.1 

52.6c 

66.1 

68.6c 

93.2 

39.4c 

62.2 

47.4c 

71.6 

47.4c 

63.9 

48.3c 

67.4 

60.5c 

67.2 

(9.3c) 

(13.6c) 

(34.6c) 

(12.8c) 

(24.0c) 

(16.6c) 

(9.1c) 

(16.7c) 

83.7% 

76.8% 

93.9% 

67.0% • 

77.7% 

71.0% 

64.9% 

67.7% 
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Exhibit B 


TRANSCONTINENTAL & WESTERN AIR, INC. 
Summary of Cash Loss 

During Period October 1, 1947 to April 30, 1948, inclusive 


I 


1. Summary of Net Loss 

Transcontinental . 

International . 

System . 

2. Summary of Depreciation 

Transcontinental . 

International . 

System . 

8. Net Cash Lobs (Gain) 

Transcontinental . 

International . 

System . 


October 

November 

December 

January 

February 

March 


April 

$ 47,000 
411,000 

$ 633,000 
603,000 

$1,168,000 

1,624,000 

$220,000 

676,000 

$ 731,000 
899,000 

$ 776,000 
807,000 

$ 

671,000 

620,000 

$468,000 

$1,236,000 

$2,692,000 

$896,000 

$1,630,000 

$1,583,000 

$1,191,000 

$441,000 

207,000 

$ 448,000 
226,000 

$ 476,000 
619,000 

$418,000* 

209,000* 

$ 384,000 
216,000 

$ 410,000* 
210,000* 

$ 

410,000* 

240,000* 

$648,000 

$ 673,000 

$ 995,000 

$627,000 

$ 600,000 

$ 620,000 

$ 

650,000 

($394,000) 

204,000 

$ 185,000 
378,000 

$ 692,000 
1,005,000 

($198,000) 

467,000 

$ 347,000 
683,000 

366,000 

697,000 

* 

261,000 

280,000 

($190,000) 

$ 663,000 

$1,697,000 

$269,000 

$1,030,000 

$ 963,000 

$ 

641,000 


•New lowered depreciation policy—DC-3’s. 
b Estimated. 


Period 
Oct. 1947 
—April 1948 
Inclusive 

$4,246,000 

6,440,000 


$9,686,000 


$2,987,000 

1,826,000 


$4,818,000 


$1,269,000 

8,614,000 

$4,878,000 
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• • • • 

133 Order to Show Cause 

The Board on November 12, 1947 having fixed, 
determined and published (Order Serial No. E-976) fair 
and reasonable temporary rates of compensation for the 
transportation on mail on and after February 5, 1946 be¬ 
tween the points between which Transcontinental & West¬ 
ern Air, Inc., hereinafter referred to as TWA, is pres¬ 
ently or hereafter may be authorized to transport mail 
on its transatlantic routes to points in Europe, Africa, and 
Asia, and having further ordered that this proceeding re¬ 
main open pending entry of an order or orders fixing and 
determining final fair and reasonable rates of compensa¬ 
tion for such transportation of mail by aircraft on and 
after February 5,1946; and 

TWA having on April 13, 1948, filed a motion praying 
the Board to amend said order of November 12,1947 so as 
to increase the temporary rate of compensation to be paid 
TWA for said transportation of mail by aircraft on and 
after February 5, 1946 to $0.50 per airplane mile or to 
such amount as will result in an immediate cash 

134 payment to TWA of at least $3,000,000; and 

The Board finding that: 

1. TWA’s reported operating costs for the period from 
February 5, 1946, the date services were inaugurated, 
through December 31, 1947, appear unreasonably high in 
comparison with other transatlantic carriers; 

2. The higher level of non-mail revenues realized by 
TWA appears to have been adequate to cover a reasonable 
differential between its costs and the costs of other trans¬ 
atlantic carriers; 

3. In the absence of evidence that higher mail pay is 
required upon the basis of operating results reasonably 
attainable under honest, economical and efficient manage¬ 
ment, an increase in the mail rate cannot be justified by 
reason of a critical financial condition; 
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4. An increase prior to January 1, 194S in the tempo¬ 
rary* mail rates as established in Order No. E-976 is not 
justified on the basis of available data; 

5. Operating results reported subsequent to December 
31, 1947 reflect seasonal traffic reductions and apparent 
overscheduling in relation to available traffic, and are not 
representative of the results of a normal annual period; 

6. For the period after December 31, 1947, increases in 
price and wage levels and justifiable decreases in revenue 
load factors to more reasonably maintainable levels, indi¬ 
cate that higher mail rates will be necessary upon the basis 
of reasonably attainable operating results; 

7. Due to the critical financial condition of TWA it will 
be in the public interest to increase its temporary mail 

rates for the period after December 31,1947; 

135 8. Pending the final determination in this pro¬ 

ceeding of the number of schedules required in the 
interest of commerce, the Postal Service and the national 
defense, a base mileage of 30,000 miles is deemed reason¬ 
able for the limited purpose of establishing temporary 
rates herein; 

9. The final mail rates to be established in this pro¬ 
ceeding will be determined upon the basis of only such 
schedules as are found by the Board to be required in 
the interest of commerce, the Postal Service or the national 
defense; and 

10. The fair and reasonable temporary rates of com¬ 
pensation to be paid TWA after December 31, 1947 for 
the transportation of mail by aircraft, the facilities used 
and useful therefor, and the services connected therewith, 
between the points between which the carrier is presently 
or hereafter authorized to carry mail by its certificates of 
public convenience and necessity authorizing transatlantic 
operations to points in Europe, Africa, and Asia are as 
follows: 

(a) For each month during which the average daily 
scheduled mileage is not greater than the average daily 
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designated mileage and does not exceed 30,000 miles a 
rate of 60 cents per airplane mile to be paid without ref¬ 
erence to base poundage. 

(b) For each month during which the average daily 
scheduled mileage exceeds the average daily designated 
mileage but does not exceed 30,000 miles, an effective rate 
per airplane mile (computed to the nearest hundredth of 
a cent) which bears the same relation to 60 cents per air¬ 
plane mile as the average daily scheduled mileage bears 
to the average daily designated mileage during the period, 
w'hich rate shall be paid without reference to base pound¬ 
age. 

136 (c) For each month during which the average 

daily scheduled mileage exceeds 30,000 miles, an . 
effective rate per airplane mile (computed to the nearest 
hundredth of a cent) which bears the same relation to 60 
cents per airplane mile as 30,000 miles bears to the aver¬ 
age daily designated mileage during the period, which rate 
shall be paid without reference to base poundage. 

The mail compensation derived by the application of the 
aforesaid rates shall be inclusive of and not in addition 
to the mail compensation heretofore received by TWA 
for the period after December 31,1947. 

The aforesaid rates per airplane mile shall be applied to 
the direct airport-to-airport mileage between points served 
for the carriage of mail on each trip flown on a scheduled 
designated or ordered to be established by the Postmaster 
General for the carriage of mail, provided, however, that 
if any scheduled flight is operated in two or more sections 
between any two points served for mail and mail is trans¬ 
ported on more than one such section, the aggregate of the 
sections so used shall, for all purposes of computing com¬ 
pensation pursuant to this Order, be treated as a single 
flight, and the rates shall be applied to the airport-to-air¬ 
port mileage flown by that section which covers the great¬ 
est airport-to-airport mileage between points served for 
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The average daily scheduled mileage shall consist of the 
mileages of all scheduled trips, exclusive of trips cancelled 
by management with a view to reducing the volume of 
service operated, and the average daily designated mileage 
shall consist of the mileages of all scheduled trips desig¬ 
nated or ordered to be established by the Postmaster 
137 General for the carriage of mail; such mileages shall 
be computed as though the mileage of each such 
trip were the airport-to-airport distance via all scheduled 
intermediate points along the flight route between the ter¬ 
minals of each trip. The average daily scheduled mileage 
and the average daily designated mileage shall be deter¬ 
mined for each calendar month by taking the average 
(computed to the nearest mile) of the daily mileages of 
regularly scheduled trips, exclusive of trips cancelled by 
management with a view to reducing the volume of service 
operated, and of regularly designated trips, respectively, 
for the seven days of the week, without regard to any vari¬ 
ation of scheduled or designated mileages, respectively, on 
holidays. 

IT IS ORDERED, that TWA be and it is directed 
to show cause why the Board should not fix, determine and 
publish the aforesaid rates as the fair and reasonable tem¬ 
porary rates of compensation to be paid for the trans¬ 
portation of mail by aircraft, the facilities used and useful 
therefor, and the services connected therewith after De¬ 
cember 31,1947, between the points between which TWA is 
presently or hereafter authorized to carry mail by its cer- 
teificates of public convenience and necessity authorizing 
transatlantic operations to points in Europe, Africa, and 
Asia, pending the determination and establishment of the 
final rates in the instant proceeding; 

IT IS FURTHER ORDERED, That all further pro¬ 
cedure herein with reference to the aforesaid temporary 
rates shall be in accordance with section 285.13 of the Eco¬ 
nomic Regulations and that any notice as provided for in 
paragraph (c)(1)- of said section 285.13, that there exists 
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any objection to the temporary rate shall be filed with the 
Civil Aeronautics Board within seven days after the date 
of service of this Order, and if notice is filed 

138 as aforesaid, written answer and any supporting 
documents, as provided in paragraphs (c)(1) and 

(c)(2) of said section 285.13, shall be filed with the Board 
within thirty days after the date of service of this Order; 

IT IS FURTHER ORDERED, That this Order be 
served upon TWA. 

By the Civil Aeronautics Board: 

/s/ M. C. Mulligan 
M. C. Mulligan 
Secretary 

(SEAL) 

• • • • 

139 Notice of Hearing 

In the matter of the compensation for the trans¬ 
portation of mail by aircraft, the facilities used and useful 
therefor, and the services connected therewith, of Trans¬ 
continental & Western Air, Inc., in its transatlantic opera¬ 
tions, and the Board’s Order to Show Cause, Serial No. 
E-1604, dated May 20,1948. 

Notice is hereby given, pursuant to the Civil Aeronau¬ 
tics Act of 1938, as amended, that a hearing in the above- 
entitled proceeding is assigned to be held on May 24,1948, 
at 10:00 a.m. (eastern daylight saving time) in Wing “C”, 
Room 131, Temporary Building No. 5,16th Street and Con¬ 
stitution Avenue N. W., Washington, D. C., before Exami¬ 
ner Ralph L. Wiser. 

Dated at Washington, D. C., May 21,1948. 

By the Civil Aeronautics Board: 

S/ M. C. Mulligan 
Secretary 


• • • • 


(SEAL) 
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159 Order Fixing and Determining a Fair and 
Reasonable Temporary Rate of Compensation 

for the Transportation of Mail by Aircraft 

Transcontinental & Western Air, Inc., hereinafter called 
TWA, having filed on April 13, 1948 a motion praying the 
Board to amend its order of November 12, 1947 (Order 
Serial No. E-976) so as to increase the temporary rate of 
compensation established by that order for the transporta¬ 
tion of mail by aircraft over TWA’s transatlantic routes 
on and after February 5,1946 to $0.50 per airplane mile or 
to such amount as will result in an immediate cash pay¬ 
ment to TWA of at least $3,000,000; 

The Board having issued on May 21, 1948 Order Serial 
No. E-1604 directing TWA to show cause why the tempo¬ 
rary rates specified in that order should not be established 
pending the determination of final rates; 

Public hearing in the above proceeding having been held 
on May 25, 1948, and the Board, upon consideration 

160 of the record, hereby reaffirming all the findings set 
forth in the said order to show cause; 

IT IS ORDERED, That the fair and reasonable tempo¬ 
rary rates of compensation to be paid TWA for the pe¬ 
riod after December 31, 1947 for the transportation of 
mail by aircraft, the facilities used and useful therefor, 
and the services connected therewith, between the points 
between which the carrier is presently, or may hereafter 
be, authorized to carry mail by its certificates of public 
convenience and necessity authorizing transatlantic opera¬ 
tions to points in Europe, Africa, and Asia, are as follows: 

1. For the period January 1, 1948 through April 30, 
1948, the sum of $2,065,000 j 1 

2. For the period on and after May 1,1948: 

(a) For each month during which the average daily 
scheduled mileage is not greater than the average daily 


1 This sum of compensation is estimated to be equivalent to a mail 
rate of 60 cents per airplane mile. 
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designated mileage and does not exceed 30,000 miles a rate 
of 60 cents per airplane mile to be paid without reference 
to base poundage. 

(b) For each month during which the average daily 
scheduled mileage exceeds the average daily designated 
mileage but does not exceed 30,000 miles, an effective rate 
per airplane mile (computed to the nearest hundreth of a 
cent) which bears the same relation to 60 cents per air¬ 
plane mile as the average daily scheduled mileage bears to 
the average daily designated mileage during the period, 
which rate shall be paid without reference to base pound¬ 
age. 

161 (c) For each month during which the average 

daily scheduled mileage exceeds 30,000 miles, an 
effective rate per airplane mile (computed to the nearest 
hundredth of a cent) which bears the same relation to 60 
cents per airplane mile as 30,000 miles bears to the aver¬ 
age daily designated mileage during the period, which 
rate shall be paid without reference to base poundage. 

The mail compensation derived by the application of 
the aforesaid rates shall be inclusive of, and not in addition 
to, the mail compensation heretofore received by TWA 
for the period after December 31,1947. 

The aforesaid rates per airplane mile shall be applied 
to the direct airport-to-airport mileage between points 
served for the carriage of mail on each trip flown on a 
schedule designated or ordered to be established by the 
Postmaster General for the carriage of mail; provided, 
however, that if any scheduled flight is operated in two 
or more sections between any two points served for mail, 
and mail is transported on more than one such section, 
the aggregate of the sections so used shall, for all pur¬ 
poses of computing compensation pursuant to this order, 
be treated as a single flight, and the rates shall be applied 
to the airport-to-airport mileage flown by that section 
which covers the greatest airport-to-airport mileage be¬ 
tween points served for mail. 
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The average daily scheduled mileage shall consist of the 
mileages of all scheduled trips, exclusive of trips can¬ 
celled by management with a view to reducing the volume 
of service operated, and the average daily designated mile¬ 
age shall consist of the mileages of all scheduled trips 
designated or ordered to be established by the Post- 
162 master General for the carriage of mail; such mile¬ 
ages shall be computed as though the mileage of 
each such trip were the airport-to-airport distance via all 
scheduled intermediate points along the flight route be¬ 
tween the terminals of each trip. The average daily sched¬ 
uled mileage and the average daily designated mileage 
shall be determined for each calendar month by taking the 
average (computed to the nearest mile) of the daily mile¬ 
ages of regularly scheduled trips, exclusive of trips can¬ 
celled by management with a view to reducing the volume 
of service operated, and of regularly designated trips, re¬ 
spectively, for the seven days of the week, without regard 
to any variation of scheduled or designated mileages, re¬ 
spectively, on holidays. 

IT IS FURTHER ORDERED, That this order fixing 
fair and reasonable temporary rates shall be effective as of 
this date, all parties to the above-entitled proceeding hav¬ 
ing already waived all further procedural requirements 
short of final decision by the Board. 

IT IS FURTHER ORDERED, That this proceeding re¬ 
main open pending entry herein of an order fixing final 
rates retroactive to such date as the Board may determine, 
which said final rates may be lower or higher than the 
temporary rates fixed herein. 

By the Civil Aeronautics Board: 

/s/ M. C. Mulligan 
M. C. Mulligan 
Secretary 

• • • • 


(SEAL) 
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163 Order to Show Cause 

The Board on May 25, 1948 having fixed, deter¬ 
mined and published (Order Serial No. E-1622) fair and 
reasonable temporary rates of compensation for the trans¬ 
portation of mail after December 31, 1947, between the 
points between which Transcontinental & Western Air, 
Inc., hereinafter referred to as TWA, is presently or here¬ 
after may be authorized to transport mail on its transat¬ 
lantic routes to points in Europe, Africa, and Asia, and 
having further ordered that this proceeding remain open 
pending entry of an order or orders fixing and determining 
final fair and reasonable rates of compensation for such 
transportation of mail by aircraft, retroactive to such date 
as the Board may determine; 

The Board, since the issuance of said Order Serial No. 
E-1622, having made a further analysis of TWA’s operat¬ 
ing and financial results in connection with a determina¬ 
tion of the final mail rate to be fixed for the carrier; 
and 

164 The Board finding that: 

1. Analysis of TWA’s operating results since 
May 25,1948 indicates that for the period after December 
31, 1947, the final mail rate may reasonably be expected to 
be substantially higher than the temporary mail rate fixed 
in said Order Serial No. E-1622; 

2. TWA’s financial condition is still critical and it will 
be in the public interest to increase its temporary mail 
rates for the period after December 31,1947; and 

3. The fair and reasonable temporary rates of compen¬ 
sation to be paid TWA after December 31, 1947 for the 
transportation of mail by aircraft, the facilities used and 
useful therefor, and the services connected therewith, be¬ 
tween the points between which the carrier is presently or 
hereafter authorized to carry mail by its certificates of 
public convenience and necessity authorizing transatlantic 
operations to points in Europe, Africa, and Asia are those 
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resulting from amending said Order Serial No. E-1622 in 
the following respects: 

(a) By changing paragraph 1 in said Order Serial No. 
E-1622 to read: 

“1. For the period January 1, 194S through November 
30, 1948, the sum of $8,542,000.” 

(b) By changing the introductory clause in paragraph 2 
of said order to read: 

i ‘ 2. For the period after November 30,1948: ’ ’ 

(c) By substituting “85 cents” for “60 cents” wherever 
the latter occurs in the Order. 

165 (d) By deleting the footnote to the order. 

IT IS ORDERED, That TWA be and it is directed 
to show cause why the Board should not fix, determine and 
publish the aforesaid rates as the fair and reasonable 
temporary rates of compensation to be paid for the trans¬ 
portation of mail by aircraft, the facilities used and useful 
therefor, and the services connected therewith after De¬ 
cember 31, 1947, between the points between which TWA 
is presently or hereafter authorized to carry mail by its 
certificates of public convenience and necessity authorizing 
transatlantic operations to points in Europe, Africa, and 
Asia, pending the determination and establishment of the 
final rates in the instant proceeding; 

IT IS FURTHER ORDERED, That all further pro¬ 
cedure herein with reference to the aforesaid temporary 
rates shall be in accordance with section 285.13 of the 
Economic Regulations and that any notice as provided 
for in paragraph (c)(1) of said section 285.13, that there 
exists any objection to the temporary rate shall be filed 
with the Civil Aeronautics Board within seven days after 
the date of service of this Order, and if notice is filed as 
aforesaid, written answer and any supporting decouments, 
as provided in paragraphs (c)(1) and (c)(2) of said sec¬ 
tion 2S5.13, shall be filed with the Board within thirty days 
after the date of service of this Order; 



82 


IT IS FURTHER ORDERED, That this Order be 
served upon TWA. 

By the Civil Aeronautics Board: 

/s/ M. C. Mulligan 
M. C. Mulligan 
Secretary 

(SEAL) 

• • • • 

167 Petition for Leave to Intervene 

V 

To the Honorable Civil Aeronautics Board : 

Petitioner, SEABOARD & WESTERN AIRLINES, 
INC., submits this petition for leave to intervene in the 
above entitled proceeding: 

1. Seaboard & Western Airlines, Inc. (hereinafter re¬ 
ferred to as “Seaboard & Western”), a corporation or¬ 
ganized under the laws of the State of Delaware and hav¬ 
ing a principal office at 16 Liberty Street, New York City, 
is an irregular air carrier authorized to engage in inter¬ 
national air transportation of property only pursuant to 
the provisions of Section 292.1 of the Economic Regula¬ 
tions of the Civil Aeronautics Board. 

2. Since commencing operations in May, 1947, Seaboard 
& Western has transported property primarily between 
the Continental United States and points in Europe and 
the Middle East. In addition to common carrier opera¬ 
tions under Section 292.1 of the Board’s Economic.Regu¬ 
lations, Seaboard & Western has also engaged in the trans¬ 
portation of freight as a contract carrier between the afore¬ 
mentioned points and others. 

168 3. On July 17, 1947, Seaboard & Western filed 
with the Board an application for a certificate of 

public convenience and necessity, authorizing the trans¬ 
portation of property between the United States and cer¬ 
tain European areas (Docket No. 3041). An amendment 
to the certificate application has been filed with the Board 
extending the proposed areas to include additional points 
in Europe and certain areas in the Middle East 
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4. Transcontinental & Western Air, Inc., is an air car¬ 
rier operating in international air transportation between 
points in the United States and points in Europe and else¬ 
where under a certificate of public convenience and neces¬ 
sity for the transportation of persons, property and mail. 

5. Transcontinental & Western Air, Inc., under author¬ 
ity of its certificate of public convenience and necessity 
heretofore issued by the Board, is engaged in international 
air transportation of property between the Continental 
United States and points in Europe and the Middle East, 
and hence is operating in the same general areas and be¬ 
tween many of the same points as is Seaboard & Western. 

6. Upon information and belief. Transcontinental & 
Western Air, Inc., engages in contract carriage of property 
to points served by Seaboard & Western which are not on 
the route system of Transcontinental & Western Air, Inc., 
as set forth in its certificate of public convenience and 
necessity and, in addition, Transcontinental & Western 
Air, Inc. engages in contract carriage operations and non- 
scheduled common carrier operations to points designated 
in its said certificate, some of which said points are also 

served by Seaboard & Western. 

169 7. Transcontinental & Western Air, Inc., by vir¬ 

tue of its certificate of public convenience and neces¬ 
sity for the transportation of mail is entitled to receive 
mail pay in accordance with the provisions of Section 406 
of the Civil Aeronautics Act of 1938, as amended, so cal¬ 
culated as to provide Government subsidy to cover losses 
incurred in and a reasonable profit on air carrier opera¬ 
tions authorized by and honestly, efficiently and economi¬ 
cally conducted under its said certificate of public conven¬ 
ience and necessity. 

8. Seaboard & Western receives no mail pay from the 
United States Government and has not requested authori¬ 
zation to transport mail in its application for a certificate 
of public convenience and necessity. The success and con¬ 
tinuance of its operations are hence dependent entirely 
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upon its own ability to function on a sound and efficient 
economic basis. 

9. During the period from May 1947 to October 30, 
1948 Seaboard & Western carried over 6,000,000 ton miles 
of air freight. Said operations have been conducted on a 
profitable basis, without Government subsidy of any kind, 
and entirely through the use of private investment. 

10. Since Seaboard & Western is engaged in air trans¬ 
portation of property without mail pay or subsidy of any 
kind, and since the certificated carriers, including Trans¬ 
continental & Western Air, Inc., are also engaged in the 
transportation of property between many of the same 
areas and points as Seaboard & Western, but with the ad¬ 
vantage of Government mail payments, there is a grave 
danger that the certificated carriers will use such mail pay¬ 
ments to subsidize uneconomical property carriage opera¬ 
tions, permitting them to lower their rates to the point 
where Seaboard & Western is forced into an unfair com¬ 
petitive position which would threaten its ability to sur¬ 
vive. 

170 11. The Board’s power to directly regulate the 

rates, fares and charges of air carriers does not, at 
the present time, extend to operations in foreign air trans¬ 
portation and hence, unless Seaboard & Western is per¬ 
mitted to intervene in this proceeding, there exists a strong 
possibility that the scheduled airlines, including Trans¬ 
continental & Western Air, Inc., will be able to carry prop¬ 
erty in international air commerce at unrealistic and un¬ 
economical rates and recover the losses sustained through 
sucli operations by subsidy payments from the United 
States Government. 

12. Seaboard & Western must necessarily be assured 
that Transcontinental & Western Air, Inc., shall not be per¬ 
mitted to use mail pay grants from the public Treasury as 
a subsidy for air freight operations conducted on an un¬ 
realistic and uneconomical rate structure. 

13. Seaboard & Western has a substantial interest in 
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the subject matter of this proceeding; its property and 
financial interest are not adequately represented by exist¬ 
ing parties to this proceeding; and the intervention of Sea¬ 
board & Western herein requested would not unduly 
broaden the issues or delay the proceedings. 

14. In view of the issuance in this proceeding of an or¬ 
der dated December 7, 1948, and served December 8, 1948 
(Order Serial No. E-2267) proposing a substantial increase 
in Transcontinental & Western’s temporary mail rate in 
its transatlantic operations; in view of the fact that Sea¬ 
board & Western on the basis of the allegations in this 
petition has a clear legal right to become an intervenor in 
this proceeding (Flying Tiger Line v. Atchison, Topeka 
and Santa Fe Railway Co., 75 F. Supp. 188) and to partici¬ 
pate as a party at all stages of the proceeding; in view of 
the fact that notice of objections to the above re- 
171 ferred to proposed temporary rate must be filed 
within seven days after the date of service of the 
aforementioned order, and of the further fact that this 
petition to intervene may not be granted in time to permit 
petitioner to file its notice of objections within said seven 
days and after the granting of its petition to intervene 
herein, petitioner files herewith its notice of objections as 
directed by said Order Serial No. E-2267 and in accord¬ 
ance with Section 285.13(c)(1) of the Board’s Economic 
Regulations. 

WHEREFORE, Seaboard & Western respectfully re¬ 
quests that it be granted leave to intervene herein and that 
it be made a party to this proceeding with the right to re¬ 
ceive notice of and to appear at hearings, receive copies 
of all papers, produce, examine and cross-examine wit¬ 
nesses and be heard on written and/or oral argument. Sea¬ 
board & Western requests oral argument on this petition. 
Respectfullv submitted, 

SEABOARD & WESTERN AIRLINES, INC. 
By s/ Harold Montee 
Harold Montee 
Vice President. 
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• • • • 

174 Notice of Objections 

Under Section 285JL3(c)(l) 
of the Board*s Economic Regulations 

Seaboard & Western Airlines, Inc., has objections to the 
tentative temporary mail rate proposed in C. A. B. Order 
Serial No. E-2267 heretofore entered in this proceeding and 
bearing date December 7, 1948. 

Respectfully submitted, 

SEABOARD & WESTERN AIRLINES, INC. 
By s/ Harold Montee 
Harold Montee 
Vice President 

• » • • 

176 Order Denying Petition for Lecwe to 
Intervene in Temporary Mail Rale Proceeding 

and Dismissing Notice of Objections 

The Board having issued its Show Cause Order, dated 
December 7, 1948, (Order Serial No. E-2267) directing 
Transcontinental & Western Air, Inc. to show cause why 
an increase in said carrier’s temporary mail rate for trans¬ 
atlantic operations should not be established; Seaboard & 
Western Airlines, Inc. having filed with the Board on De¬ 
cember 10, 1948, a petition for leave to intervene alleging 
substantial property and financial interest in the subject 
matter of the proceeding which may not be adequately 
represented by the existing parties; Seaboard & Western 
Airlines, Inc. having also filed notice of objections, under 
Section 285.13(c)(1) of the Economic Regulations, to the 
tentative amendment of the temporary rate as proposed 
in said Show Cause Order Serial No. E-2267; and 

177 The Board having duly considered the above peti¬ 
tion and notice of objections and finding that: 

1. The show cause order in question proposes a tempo¬ 
rary rate order, which does not fix a final rate, but merely 
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establishes a conservative basis for payment upon esti¬ 
mated accrued obligations of the government pending the 
determination of a final rate which may be either higher 
or lower than the temporary rate theretofore in effect; 
and 

2. A formal intervention at this time will unduly broaden 
the issues and might seriously delay the proceeding estab¬ 
lishing a temporary rate order to such an extent that the 
very purpose of the temporary rate would be defeated; 
atid 

3. Full justice will be done to the petitioner if at this 
time it is allowed to participate in the hearing in accord¬ 
ance with Section 285.6(a) of the Economic Regulations; 
and 

4. Notice of Objections under Section 285.13(c)(1) of 
the Boards Economic Regulations cannot properly be filed 
until after the Board has granted petitioner the right to 
intervene in this proceeding; 

IT IS ORDERED, That the petition of Seaboard & 
Western Airlines, Inc. for leave to intervene be and it is 
hereby denied without prejudice to its right to renew the 
petition upon the issuance by the Board of a show cause 
order proposing a final mail rate for the transatlantic 
operations of Transcontinental & Western Air, Inc.; 
178 IT IS FURTHER ORDERED, That the Notice 
of Objections filed by Seaboard & Western Airlines, 
Inc. under Section 285.13(c)(1) of the Board’s Economic 
Regulations be and it is hereby dismissed. 

By the Civil Aeronautics Board: 

/s/ M. C. Mulligan 
M. C. Mulligan 
Secretary 

# • • • 


(SEAL) 
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179 Notice of Hearing 

In the matter of the compensation for the trans¬ 
portation of mail by aircraft, the facilities used and useful 
therefor, and the services connected therewith, of Trans¬ 
continental and Western Air, Inc., in its transatlantic 
operations and the Board’s Show Cause Order Serial No. 
E-2267. 

' Notice is hereby given pursuant to the Civil Aeronautics 
Act of 1938, as amended, that a public hearing in the 
above-entitled proceeding is assigned to be held on Decem¬ 
ber 22, 1948, at 10:00 a .m., (eastern standard time) in 
Room 2015, Temporary Building No. 5, 16th Street and 
Constitution Avenue, N. W., Washington, D. C., before 
Examiner Paul N. Pfeiffer. 

Dated at Washington, D. C., December 16, 1948. 

By the Civil Aeronautics Board: 

S/ M. C. Mulligan 
M. C. Mulligan 
Secretary 

• • • • 

Room 2015, Temporary Building No. 5, 
16th Street and Constitution Avenue, 
Washington, D. C. 

Wednesday, December 22, 1948. 

The above-entitled matter came on for hearing, pursuant 
to notice, at 10:03 a. m. 

BEFORE: 

PAUL N. PFEIFFER. 

APPEARANCES: 

GEORGE SPATER, 25 Broadway, New York, N. Y., 
appearing for T. W. A. 

ALLEN C. LANDE, Public Counsel, Civil Aeronautics 
Board. 

FRED BATRUS, Post Office Department. 


(SEAL) 

181 
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LOUIS P. SISSMAN, Public Counsel, Civil Aeronautics 
Board. 

• * * • 

183 Proceedings 

EXAMINER PFEIFFER: We will come to or¬ 
der. I think the time is three minutes after ten. 

By appropriate notice dated December 16, 1948, the 
Board has set this time and place for hearing in the matter 
of the compensation for the transportation of mail by 
aircraft, the facilities used and useful therefor, and the 
services connected therewith, of Transcontinental and 
Western Air, Inc., in its operations. 

The appearances have been noted by the reporter. 

Air. Lande and Mr. Sissman are public counsel. Mr. 
Spater is appearing for T. W. A. and Mr. Batrus for the 
Post Office Department. 

This proceeding was instituted by the Board pursuant 
’ to Order Serial No. E-2267, adopted on the 7th day of 
December, 1948, which, if there is no objection, will be 
incorporated in the record by reference. This order directs 
T. W. A. to show cause ■why the fair and reasonable 
temporary rates of compensation to be paid that air line 
after December 31,1947, for the transportation of mail by 
aircraft should not be fixed by an amending order, Serial 
No. E-1622, which, I believe, is dated May 5, 1948, which 
will also be incorporated into this record by reference by 
changing paragraph 1 of said order to read, “(1) For the 
period January 1, 1948, through November 30, 1948, the 
sum of $8,542,000,” by changing the introductory clause in 
the second paragraph to read “(2) For the period after 
November 30,1948,” and (c) by substituting the figure “85 
cents” for “60 cents,” wherever the latter occurs 

184 in the order, and (d) by deleting the footnote to that 
order. 

Now, T. W. A., are there any objections? 

MR. SPATER: None. 

/ 
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EXAMINER PFEIFFER: Mr. Lande, do you have 
anything to present on behalf of the Board! 

MR. LANDE: I wish to offer a stipulation waiving all 
further requirements short of the order. . 

EXAMINER PFEIFFER: Before we do that, Post 
Office, do you have any objections! 

MR. BATRUS: No, but we would like to state for the 
record at this time, by signing this stipulation and waiving 
further proceedings prior to that final order for the tempo¬ 
rary rate, we do not waive any right to the tentative state¬ 
ment that may be issued by the Board for the final rate. 

EXAMINER PFEIFFER: Now, Mr. Lande, you have 
a stipulation! Is this to be marked as an exhibit! 

MR. LANDE: It is an exhibit for public counsel. 

EXAMINER PFEIFFER: P. C. 1, the waiver of stip¬ 
ulation dated December 22,1948, signed by representatives 
of the T. W. A., Post Office Department, and Public Coun¬ 
sel will be identified as P. C. 1. 

(The waiver of stipulation was marked for identifica¬ 
tion as Public Counsel’s Exhibit No. 1.) 

EXAMINER PFEIFFER: Do you wish this to be 
incorporated in the record! 

MR. LANDE: Yes, I do. 

I wish to offer a statement which is part of the stipula¬ 
tions. It is incorporated by reference in the stipulations. 

It is a statement of our expert witness. Paragraph 
185 5 incorporates it. 

EXAMINER PFEIFFER: I take it that state¬ 
ment is agreed to by all parties! 

MR. LANDE: So it is, Mr. Examiner. 

EXAMINER PFEIFFER: Is the effect of this stipu¬ 
lation to waive cross-examination on this statement also! 

MR.LANDE: No,sir. 

EXAMINER PFEIFFER: Before incorporating the 
stipulation or statement in the record, do you wish to put 
Mr. Erickson on the stand! 

MR. LANDE: Yes. 



91 


Victor Erickson 

was called at a witness by and on behalf of Public Counsel,, 
and, having been first duly sworn, was examined and testi¬ 
fied as follows: 

Direct Examination 

THE WITNESS: Victor Erickson, Air Transport Ex¬ 
aminer, Civil Aeronautics Board. 

BY MR. LANDE: 

Q Did you prepare this document? A I did. 

Q Do you adopt as your own all its statements? A I 
do. 

MR. LANDE: I have no further questions. 

EXAMINER PFEIFFER: Can we identify this docu¬ 
ment? It is a statement of Mr. Erickson’s. Do you wish 
that to be marked as page 3 of Public Counsel’s Exhibit 1? 

MR. LANDE: I would rather number it P. C. No. 2. 

EXAMINER PFEIFFER: Off the record. 

186 (Discussion off the record.) 

EXAMINER PFEIFFER: On the record. 

Pursuant to the request of Mr. Lande, the statement of 
Mr. Erickson is marked for identification as Exhibit P. C. 
1, Appendix A. 

Mr. Spater, do you have any questions? 

MR. SPATER: No questions. 

BY MR. BATRUS: 

Q Mr. Erickson, I noticed in the original show cause 
order in the temporary rate proceeding immediately pre¬ 
ceding this one, which was dated the 20th of May, 1948, 
it was stated that the final mail rates to be established in 
this proceeding will be determined upon the basis of only 
such schedules as are found by the Board to be required 
in the interest of commerce, the postal service, or the na¬ 
tional defense. 

Can you tell me whether or not any such finding has 
been made at this time? A No such finding has been 
made at this time. 
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EXAMINER PFEIFFER: Is that all ? 

MR. BATRUS: Yes. 

EXAMINER PFEIFFER: I would like to read this 
for a moment. We will take a few minutes ’ recess. 

(There was a short recess taken.) 

EXAMINER PFEIFFER: We will come to order. 

Mr. Erickson, I see in the statement a conclusion to the 
effect that T. W. A. is in a critical financial situation. Have 
vou made a study of that! 

THE WITNESS: I have. 

1S7 EXAMINER PFEIFFER: And would you elab¬ 

orate just a little bit on that? 

THE WITNESS: On September 30th the working capi¬ 
tal position of T. W. A. was approximately $1,900,000. 
That is the working capital position of the T. W. A. sys¬ 
tem. This is the season of the year when the T. W. A. 
system normally runs into losses; that is, cash losses, and 

if vou take a look at their cash losses for the six months be- 

* 

ginning October 1,1947, up to March 31,1948, you will find 
that: the international division during that period lost ap¬ 
proximately $4,484,000. That again is a cash loss, and it is 
exclusive of mail pay. At the same time the domestic 
division lost $2,942,000, or a total of $7,426,000. 

EXAMINER PFEIFFER: Of course, this rate only 
affects the transatlantic operations? 

THE WITNESS: That is correct. It only affects the 
transatlantic operations. 

EXAMINER PFEIFFER: Based on those figures, you 
have come to the conclusion that they are in a critical finan¬ 
cial position, and that this temporary increase in rate is 
justified in the public interest? 

THE WITNESS: That is right, sir. 

EXAMINER PFEIFFER: Eighty-five cents per plane- • 
mile, that is the rate that you consider to be proper in this 
case? 

THE WITNESS: I think it is a fair and reasonable 
rate to use as a temporary basis of payment. 



93 


EXAMINER PFEIFFER: Does that include any con¬ 
sideration of return on investment? 

THE WITNESS: No, sir. That rate is consid- 

188 ered sufficient to cover the operating loss of the in¬ 
ternational division, and it includes no provision for 

return on investment. 

EXAMINER PFEIFFER: In your opinion, that would 
be considered a conservative figure? 

THE WITNESS: That is right. However, it may, in 
final analysis, prove to be more or less than the 85 cents. 
EXAMINER PFEIFFER: That is all I have. 

Is there anything further, Mr. Lande? 

MR.LANDE: No. 

EXAMINER PFEIFFER: Do you wish to have your 
exhibits incorporated in the record? 

MR. LANDE: To be incorporated in the record. 
EXAMINER PFEIFFER: You may withdraw, Mr.. 
Erickson. 

(Witness excused.) 

EXAMINER PFEIFFER: Is there any objection to 
the incorporation of Public Counsel’s exhibits in the rec¬ 
ord by reference? 

There being none, the exhibit of public counsel, identified 
as P. C. 1, and the statement of Mr. Erickson, will be incor¬ 
porated in this record by reference. 

Is there anything further, Mr. Lande? 

MR. LANDE: No further business today. 

EXAMINER PFEIFFER: Mr. Spater ? 

MR. SPATER: I have nothing. 

EXAMINER PFEIFFER: Mr. Batrus ? 

MR. BATRUS: I have nothing. 

(Public Counsel’s Exhibit No. 1, previously identified, 
was incorporated in the record by reference.) 

189 EXAMINER PFEIFFER: Before we close, I 
would like the record to show the time. I believe it 
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is 10:15, and none other-than the parties whose appear¬ 
ances have been previously noted have appeared. 

• • • • 

191 Waiver and Stipulations 

Transcontinental & Western Air, Inc., the Post 
Office Department and Public Counsel waive the prehear¬ 
ing conference, all further procedural steps subsequent to 
the public hearing and consent to immediate entry, without 
further notice at any time after such hearing, of a final 
order in the above-entitled proceeding as proposed in the 
Order to Show Cause (Order Serial No. E-2267) amending 
the temporary rate of mail compensation heretofore estab¬ 
lished for Transcontinental & Western Air, Inc., in its 
transatlantic operations. 

It is stipulated that this proceeding remain open pending • 
entry herein of an order fixing a final rate or rates retroac¬ 
tive to such date as the Board may determine, which said 
final rate or rates may be higher or lower than the tempo¬ 
rary rates fixed herein. 

i It is further stipulated that the following documents be 
incorporated into the record of said proceeding: 

192 1. All required monthly, quarterly and annual 
reports filed by the carrier with the Board, together 

with all writen communications between the Board and the 
carrier with respect to such reports. 

2. All official schedules filed by the carrier with the 
Board. 

3. All forms and reports required by the Post Office De¬ 
partment to be filed by the carrier. 

4. The official mileage record of the Board establishing 
the airport-to-airport mileage between all points on the car¬ 
rier's transatlantic operations. 

5. An expert statement prepared by Mr. Victor Erick¬ 
son. Air Transport Examiner, International Rates Section, 
Accounting and Rates Division, Civil Aeronautics Board, 
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setting forth the basis for determining the fair and rea¬ 
sonable temporary rate in this proceeding. 

George A. Spater 

/s/ Transcontinental & Western Air, Inc. 
/s/ Frederick E. Batrns 
Post Office Department 
/s/ Allen C. Lande 
Public Counsel 
December 22,1948 

193 Statement of Mr. Victor Erickson 

Air Transport Examiner, International Rates 
Section, Accounting and Rates Division, 

Civil Aeronautics Board 

The Board on December 7, 1948 by Show Cause Order 
found that the final mail rate for TWA in its international 
operations may reasonably be expected to be substantially 
higher than the temporary mail rate fixed on May 25, 1948 
and that, in view of the critical financial condition of TWA, 
it would be in the public interest to increase its temporary 
mail pay to $8,542,000 for the period January 1, 1948 to 
November 30,1948 and to 85c per revenue plane mile, sub¬ 
ject to downward adjustment for miles flown in excess of 
30,000 miles per day, for the period after November 30, 
1948. 

The present temporary rate for U. S. Mail Pay is 60c per 
revenue plane mile. Recent cost and revenue data as re¬ 
ported to the Board by TWA, International Division indi¬ 
cate a Break-Even Need on an annual basis of approxi¬ 
mately 85c per revenue plane mile before any provision for 
a return on investment. Therefore, it is my opinion that 
85c per plane mile, subject to downward adjustment for 
miles flown in excess of 30,000 miles per day, would be a 
fair and reasonable rate to be used as a basis for tempo¬ 
rary payment pending the determination of a fair and rea¬ 
sonable permanent rate for TWA’s international service. 
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Snch a temporary rate, applied to the operation of a daily 
base mileage of 30,000 miles, would amount to a total mail 
payment of approximately $9,300,000 per year or $8,542,000 
for the period January 1,1948 to November 30,1948. 

/s/ Victor Erickson 
Victor Erickson 
Air Transport Examiner 


December 22,1948 


• • • • 


194 Order Amending Temporary Rate Order 

The Board having issued on December 7, 1948, 
Order Serial No. E-2267 directing Transcontinental & 
Western Air, Inc., hereinafter called TWA, to show cause 
why the Board’s Order of May 25, 1948 (Order Serial No. 
E-1622) should not be amended as provided in the order to 
show cause; 

TWA having filed with the Board no notice of any objec¬ 
tion to the temporary rate set forth in the aforesaid order 
to show cause; 

Public hearing in the above proceeding having been held 
on December 22,1948 and the Board, upon consideration of 
the record, hereby reaffirming all the findings set forth in 
the said order to show cause; 

195 IT IS ORDERED, That the aforesaid order of 
May 25, 1948 be, and it is hereby amended as fol¬ 
lows: 

(a) By changing paragraph 1 in said Order Serial No. 
E-1622 to read: 

“1. For the period January 1, 1948 through November 
30,1948, the sum of $8,542,000;” 

(b) By changing the introductory clause in paragraph 
2 of said Order to read: 

“2. For the period after November 30,1948 

(c) By substituting 44 85 cents” for 44 60 cents” wher¬ 
ever the latter occurs in the Order; 
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(d) By deleting the footnote to the Order. 

IT IS FURTHER ORDERED, That this order amend¬ 
ing TWA’s temporary rate of mail compensation shall be 
effective as of this date, all parties to the above-entitled 
proceeding having already waived all further procedural 
requirements short of a final decision by the Board. 

IT IS FURTHER ORDERED, That this proceeding 
remain open pending entry herein of an order fixing final 
rates retroactive to such date as the Board may determine, 
which said final rates may be lower or higher than the tem¬ 
porary rates fixed herein. 

By the Civil Aeronautics Board: 

/s/ M. C. Mulligan 
M. C. Mulligan 
Secretary . 
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•Httttrit States (Emtrt of Appeala 

Foe the District of Columbia Circuit 


No. 10,086 


Seaboard & Western Airlines, Inc., 

Petitioner, 


vs. 


The Civil Aeronautics Board, 

Respondent 


Petition to Review an Order of the Civil Aeronautics 

Board 


BRIEF FOR PETITIONER 


JURISDICTIONAL STATEMENT 

Petitioner is before this Honorable Court upon a peti¬ 
tion for review (App. 2) in which petitioner urges this 
Court to review and set aside an order of the Civil Aero¬ 
nautics Board. This Honorable Court has jurisdiction 
pursuant to Section 1006 of the Civil Aeronautics Act of 
1938 as amended (52 Stat. 977, 54 Stat. 1233, 1235 ; 49 
TJ. S. C. 401 et seq.), (supp. 41) and Section 10 of the 
Administrative Procedure Act (5 U. S. C. 1001 et seq.) y 
(supp. 47). 
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STATEMENT OF THE CASE 

Petitioner Seaboard & Western Airline^ Inc., hereinafter 
referred to as Seaboard, is an air carrier engaging in 
international air transportation of property under Section 
292.1 of respondent Civil Aeronautics Board’s economic 
regulations (supp. 47). Transcontinental & Western 
Air, Inc., hereinafter referred to as TWA is an air carrier 
engaging in international air transportation of persons, 
property and mail under a certificate of public convenience 
and necessity. Both Seaboard and TWA transport prop¬ 
erty between points in the United States and points in 
Europe, the Middle East and elsewhere. As a mail cer¬ 
tificated carrier, TWA is entitled to receive mail subsidy 
under Section 406 of the Civil Aeronautics Act of 1938 
as amended (49 USC 486) (supp. 39). Seaboard receives 
no subsidy of any kind and is dependent entirely for its 
economic survival upon non-mail commercial revenues. 
The two carriers operate and transport property over 
many identical route segments and are therefore in direct 
competition. 

Brief reference to certain of the subsidy aspects of the 
Civil Aeronautics Act is necessary for a proper under¬ 
standing of the problem presented in this case. The 
amount of subsidy to be paid to any carrier such as TWA 
is determined in this fashion: the expenses and non-mail 
revenues are determined. The expenses which the Board 
finds to be improper are eliminated. The difference, i. e., 
the loss from commercial operations, represents the car¬ 
rier’s “break even need.” Next is determined the total 
investment of the carrier used and useful in air carrier 
operations. Mail pay is equal to the break even need 
plus a reasonable return on investment. For past periods 
this amount is awarded as a lump sum. For future pe¬ 
riods it is awarded as a rate per ton mile or per airplane 
mile. The Act contemplates competitive co-existence of 
both mail subsidized carriers and carriers who are not so 
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subsidized but who are dependent entirely for economic 
survival on non-mail commercial revenues. Subsidy as 
above indicated is not a fixed amount, independent of 
operating results, but an amount which varies in direct 
proportion to commercial losses. The greater the losses 
the greater the mail pay, the single limitation being that 
losses can properly be reimbursed under the Act only to 
the extent to which they are incurred under “honest, eco¬ 
nomical and efficient management” (Sec. 406 (b) (supp. 
39) of the Civil Aeronautics Act, 49 USC 486 (b)), a con¬ 
cept difficult of precise demonstration in a quasi-judicial 
air mail rate proceeding. The Civil Aeronautics Act con¬ 
templates that the industry will eventually be self-support¬ 
ing and will require no mail subsidy. 

The Act authorizes the Board to fix rates of mail pay 
after notice and hearing (Sec. 406 (a), 49 USC 486 (a)) 
and directs the Board, in fixing such rates, to consider 
certain factors (Sec. 406(b) 49 USC 486 (b)). Rates 
“so fixed and determined” are to be paid from appro¬ 
priations for the transportation of mail by aircraft. 
(§ 406 (a); 49 USC 486 (a)). There is no provision in the 
Act for advancing funds to air carriers out of mail appro¬ 
priations prior to their being finally fixed and determined 
by the Board. There is no provision for temporary or 
provisional mail pay, and in fixing so-called temporary 
rates the Board makes no finding that the carrier’s man¬ 
agement is honest, economical or efficient. It makes no 
finding that the amount authorized is the amount needed 
by the air carrier and it expressly states that the final 
rate may be higher or lower than the temporary rate. 

By order serial number 4978 (App. 23) dated July 15, 
1946 respondent Civil Aeronautics Board instituted a pro¬ 
ceeding to fix and determine a fair and reasonable perma¬ 
nent mail rate for TWA and by the same order it directed 
TWA to show cause why its temporary mail rate should 
not be 75tf per mail ton mile retroactive to February 5, 
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1946, the date of commencement of its international oper¬ 
ations. No objections ware filed to this proposal and on 
October 18, 1946 (App. 2s) the Board issued an opinion 
and order fixing this rate as a temporary rate for the 
period from and after February 5, 1946 (7 CAB 421). On 
March 14, 1947 TWA filed a petition in said proceeding 
with the respondent requesting an increase in its tempo¬ 
rary mail rate, and thereafter on October 16,1947 respond¬ 
ent issued a show cause order (Serial No. E-8S4) (App. 
t£) directing TWA to show cause why its temporary mail 
rate in international operations should not be further in¬ 
creased. On November 12, 1947 there having been filed 
no objections to the proposed rate, respondent issued an 
order (Serial No. E-976) (App. 47) further increasing 
TWA’s temporary mail rate retroactive to February 5, 
1946. On April 13, 1948 TWA filed in the same proceed¬ 
ing a motion (App. 50) for a further increase in its tem¬ 
porary rate retroactive to February 5, 1946. On May 21, 
1948 respondent issued a show cause order (Order Serial 
No. E-1604 (App. 72) proposing a further increase in 
TWA’s temporary mail rate. No objections having been 
filed by TWA this increased rate was made effective four 
days later by Order Serial No. E-162 (App. 77), dated 
May 25, 1948. By order serial number E-2267 (App. 80) 
dated December 7, 1948 the Board, on its own initiative 
and without there having been filed any petition for an 
increase by TWA, proposed a further increase in TWA’s 
temporary rate. On December 10 Seaboard filed a peti¬ 
tion for leave to intervene (App. 82) in the TWA mail 
rate proceeding. The Board denied this petition (App. 
86) on December 16, 1948 and dismissed a notice of objec¬ 
tions which petitioner had filed to the proposed temporary 
rate. This is the order of winch review is sought in this 
proceeding (Serial No. E-2297y > Thereafter on December 
22, 1948 a pro forma hearing (App. m) was held and on 
the same day the Board issued its final order (Serial No. 
E-2315) (App. 96) finally fixing the increased temporary 
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rate proposed in the show cause order. The total amount 
thus paid or authorized to be paid by the Postmaster 
General to TWA under these constantly increased tem¬ 
porary rate orders covers a period from the commence¬ 
ment of TWA’s operations on February 5, 1946 to date, 
a period of more than three years, and amounts to over 
ten million dollars. No steps, to petitioner’s knowledge, 
have as yet been taken by respondent with respect to fix¬ 
ing a permanent mail rate for TWA in this permanent 
mail rate proceeding. 

Respondent’s show cause order, serial No. E-2267 (App. 
80) dated December 7, 1948, proposing a temporary rate, 
was served on December 8, 1948 and contained the fol¬ 
lowing: 

“It is further ordered that all further procedure 
herein with reference to the aforesaid temporary rates 
shall be in accordance with Section 285.13 of the Eco¬ 
nomic Regulations and that any notice as provided 
for in paragraph (c) (1) of said section 285.13, that 
there exists any objection to the temporary rates shall 
be filed with the Civil Aeronautics Board within seven 
days after the date of service of this order, and if 
notice is filed as aforesaid, written answer and any 
supporting documents, as provided in paragraphs 
(c) (1) and (c) (2) of said section 285.13, shall be 
filed with the Board within thirty days after service 
of this order.” 

Thereafter on December 10, 1948 petitioner filed its 
petition for leave to intervene in the aforementioned mail 
rate proceeding alleging that it had a substantial property * 
and financial interest in the subject matter of the pro¬ 
ceeding; that its interest would not be adequately repre¬ 
sented in the proceeding by any existing party and that 
intervention by petitioner would not unduly broaden the 
issues or delay the proceeding. In view of the fact that 
the show cause order dated December 7, 1948 and served 
December 8, 1948 permitted only seven days for the filing 
of objections by any party to the proceeding and in view 
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of the fact that in petitioner’s opinion it had a clear legal 
right to intervene in the proceeding, and in view of the 
further fact that petitioner believed that its petition to 
intervene might not be acted upon by respondent within 
. the seven day period during which objections had to be 
filed, petitioner filed its notice of objection in accordance 
with the provisions of Sec. 285.13 (c)(1) of the Board’s 
Economic Regulations along with its petition to intervene 
on December 10, 1948. The petition for leave to inter¬ 
vene was denied by respondent, petitioner’s request for 
argument was not granted and petitioner’s notice of ob¬ 
jections was dismissed by order serial number E-2297 
(App. 86) dated December 16, 1948. This order of re¬ 
spondent contained the following four findings: 

“1. The show cause order in question proposed a 
temporary rate order, which does not fix a final rate, 
but merely establishes a conservative basis for pay¬ 
ment upon estimated accrued obligations of the Gov¬ 
ernment pending the determination of a final rate 
which may be either higher or lower than the tem¬ 
porary rate theretofore in effect; 

“2. A formal intervention at this time will unduly 
broaden the issues and might seriously delay the pro¬ 
ceeding establishing a temporary rate order to such 
an extent that the very purpose of the temporary rate 
would be defeated; 

‘ ‘3. Full justice will be done to the petitioner at 
this time if it is allowed to participate in the hear¬ 
ing in accordance with Section 285.6 (a) of the Eco¬ 
nomic Regulations; 

“4. Notice of objections under Section 285.13 (c)(1) 
of the Board’s Economic Regulations cannot properly 
be filed until after the Board has granted the peti¬ 
tioner the right to intervene in this proceeding;” 

Thereafter on December 22, 1948 a pro forma hearing 
was held and on the same day respondent issued its order 
serial number E-3215 (App. 96), dated December 22, 
1948, finally fixing the new temporary rate for TWA. This 
order was supported by reaffirming all the findings set 



forth in its Order to Show Cause, order serial number 
2267, dated December 7, 1948. The only findings appear¬ 
ing in that show cause order in support of the new in¬ 
creased temporary rate read as follows: 

‘ ‘ The Board finding that: 

“1. Analysis of TWA’s operating results since May 
25, 1948 indicates that for the period after December 
31, 1947 the final mail rate may reasonably be ex¬ 
pected to be substantially higher than the temporary 
rate fixed in said order, serial number E-1622; 

“2. TWA’s financial condition is still critical, and 
it will be in the public interest to increase its tempo¬ 
rary mail rates for the period after December 31, 
1947;” 

On the same day, petitioner is advised, a check was issued 
by the Postmaster General covering mail pay due on the 
basis of the new temporary mail rate. Thereafter on De¬ 
cember 22, 1948 Seaboard filed its petition for review 
(App. 2) in this proceeding. On February 4,1949 respond¬ 
ent filed a motion to dismiss -which was denied by this 
Court bv order dated March 30,1949. 

STATUTES AND REGULATIONS INVOLVED 

(For the convenience of the Court, the statutes and regu¬ 
lations involved are set forth in a Supplement immediately 
following the text of the brief.) 

STATEMENT OF POINTS 

I. Respondent’s Order Denying Petitioner Leave to 
Intervene in the TWA Mail Rate Case Was a Final 
Appealable Order as to Petitioner. 

A. Petitioner Had a Right to Intervene in the 
Proceeding and a Right to Review by This 
Court of Respondent’s Order Denying Inter¬ 
vention. 
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B. Section 285.6 (b)(1) (iii) of the Economic Regu¬ 
lations of the Civil Aeronautics Board is Invalid 
Insofar as* the Provision Contained Therein 
Would Limit Petitioner’s Right to Intervene. 

C. Respondent’s Denial of Petitioner’s Petition for 
Leave to Intervene in the TWA Mail Rate Case 
Was Arbitrary, Capricious and an Abuse of Such 
Discretion as Respondent May Have Had. 

SUMMARY OF ARGUMENT 

Petitioner had a substantial interest and therefore a 
right to intervene in TWA’s mail rate proceeding. Inso¬ 
far as respondent’s Rules of Practice purport to limit 
petitioner’s right to intervene because of consideration 
of administrative convenience, the Rules of Practice are 
invalid. Petitioner has a right to review by this Court 
both on the basis of private right and as a representative 
of the public. The Civil Aeronautics Board acted capri¬ 
ciously and in abuse of such discretion as it may have 
had in denying Seaboard & Western’s petition to inter¬ 
vene. Public interest aspects of the Civil Aeronautics 
Act require that non-subsidized air carriers be permitted 
to participate at all stages of mail rate proceedings of 
competing subsidized air carriers. 

ARGUMENT 

I. Respondent’s Order Denying Petitioner Leave to 
Intervene in the TWA Mail Rate Case Was a Final Ap¬ 
pealable Order as to Petitioner. 

Denial of a petition for leave to intervene is an appeal- 
able order if petitioner was entitled to intervene as of 
right or if the denial constituted an abuse of discretion. 
Brotherhood of Railroad Trainmen v. Baltimore & Ohio 
R. Co., 331U. S. 519,524; 67 S. Ct. 1390. 
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A. Petitioner had a right to intervene in the proceed¬ 
ing and a right to review by this Court of respondent's 
order denying intervention. 

As respondent has stated at page 12 of its motion to 
dismiss the petition for review in this proceeding: 

“The right of petitioner to intervene in the proceed¬ 
ing may be determined by an examination of the pro¬ 
visions of the Act and applicable judicial decisions 
relating to petitioner’s standing to have obtained re¬ 
view of the order increasing TWA’s mail rate.” 

It is unlikely that any situation could exist in which a 
party might be entitled to appeal but not be entitled to 
intervene in the proceeding from which the appeal could 
be taken. ( National Broadcasting Company v. Federal 

Communications Commission, 132 F. 2d 545, 549. Section 
1006 (a) of the Civil Aeronautics Act (49 U. S. C. 646 (a 
provides that orders of respondent “shall be subject to 
review by the circuit courts of appeal of the United 
States or the United States Court of Appeals for the Dis¬ 
trict of Columbia upon petition, filed within sixty days 
after the entry of such order, by any person disclosing 
a substantial interest in such order.” (Emphasis sup¬ 
plied.) 

Section 285.6 (b)(1)*of respondent’s Rules of Practice 
provides for intervention in Board proceedings and em¬ 
ploys the same test, i.e. that of “substantial interest”. 1 

i Section 285.6 (b) 

“(1) Any person having a substantial interest in the subject matter 
of any proceeding may petition for leave to intervene in such proceeding 
and may become a party thereto upon compliance with the provisions of 
this paragraph. In general, such petitions will not be granted unless it 
shall be found: 

“(i) that such person has a statutory right to be made a party to 
such proceeding; or 

“(ii) that such person will or may be bound by the order to be en¬ 
tered in the proceeding; or 

“(iii) that such person has a property or financial interest which 
may not be adequated represented by existing parties, if such interven¬ 
tion would not unduly broaden the issues or delay the proceeding.” 

The provision in this paragraph of the rules of practice purporting to 
permit respondent in its discretion to deny intervention even though an 
applicant discloses a "substantial interest”, if intervention would broaden 
the issues or delay the proceeding, is believed to be invalid. It is dis¬ 
cussed herein at p. 42. 
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Petitioner had a substantial interest (a) as a private 
party and (b) as representing the public interest in the 
TWA mail rate proceeding and in the order of which re¬ 
view is sought denying its intervention in that proceeding. 

Under a statutory review provision such as Section 1006 
of the Civil Aeronautics Act, (49 USC 646) petitioner 
need not show that a legally enforceable right of peti¬ 
tioner will be violated in order to sustain a showing of 
“substantial interest’’ justifying intervention of right and 
the right to judicial review. Associated Industries v. 
Ickes, 134 F. 2d 694, 700-707# Tennessee Power Co. v. 
Tennessee Valley Authority , 306 U. S. 118; 59 S. Ct. 366 
and Alabama Power Co. v. Ickes, 302 U. S. 464, 58 S. Ct. 
300, in which suits were instituted in District Courts for 
relief by way of injunction, are therefore wholly inappli¬ 
cable in the proceeding. 

The co-existence of competing subsidized and non-subsi- 
dized air carriers which the Civil Aeronautics Act con¬ 
templates creates a novel situation in the air carrier in¬ 
dustry especially in the international field in which pas¬ 
senger and cargo rates are not subject to regulation by 
respondent. It is apparent that Government subsidy may 
enable subsidized carriers to eliminate every competing 
non-subsidized carrier from the industry. TWA operates 
at a substantial loss before mail pay. The extent to which 
this loss can properly be covered under the Civil Aero¬ 
nautics Act by mail pay is of vital concern to Seaboard 
& Western. To the extent to which mail pay may be 
excessive TWA is receiving Government funds to which 
it is not entitled and which enable TWA to operate on an 
uneconomical and inefficient basis and to incur losses in 
conducting its cargo operations which it otherwise could 
not afford. 

Since the petition for review was filed in this proceed¬ 
ing respondent has recognized in other cases the essential 
content of the foregoing brief analysis, although, presum- 
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ably in view of this pending appeal, it has exercised ex¬ 
treme care in its language. There is pending before the 
Board a proceeding to determine mail rates for the do¬ 
mestic Big 4 air carriers, American, Eastern, TWA and 
United (Docket No. 2849). In that proceeding Slick Air¬ 
ways, Inc., a competing non-subsidized domestic air cargo 
carrier 1 petitioned to intervene. 

In its petition to intervene Slick Airways made the fol¬ 
lowing statement which is referred to in the Board’s order 
granting limited intervention (Order Serial No. E-2717). 

“ Slick Airways has a very substantial property and 
financial interest in this proceeding generally and 
more particularly in that the Board has recognized 
the necessity for fair rules for competition between 
carriers authorized to carry the mail and carriers not 
authorized to carry the mail, and yet any such rules 
may be nullified in the absence of proper limitations 
and restrictions on the use of mail pay to defray 
competitive freight losses, and such limitations and 
restrictions in turn cannot possibly be determined 
without a proper determination of both the freight 
and mail costs of the multiple service carriers as well 
as of the factors entering into both costs and of 
necessary allocations in connection therewith.’’ 

While the Board refused to recognize the existence of 
a right to intervene it allowed limited intervention in the 
permanent mail rate proceeding. .The order (Serial No. 
E-2717) dated April 14, 1949, contains this language. 

“ There is no allegation that the proposed mail 
rates will place the petitioner at a competitive dis¬ 
advantage, fair or unfair. It is clear, of course, that 
whatever orders are issued in this proceeding estab¬ 
lishing rates for the transportation of mail will not 
be binding on the petitioner. The petitioner simply 
desires to be present as a formal party to see to it 


1 By opinion and order Serial No. E-2757 adopted April 25,1949, Slick 
Airways, Inc., and three other non-subsidized cargo carriers were 
granted certificates to engage in cargo only operations. 
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that the Board does not so administer the “need” 
provisions of Section 406 of the Civil Aeronautics 
Act as to place the petitioner at an unfair disadvan¬ 
tage in competing for cargo with the four carriers in 
this proceeding. . . . 

“The rapid and heavy growth of the air cargo in¬ 
dustry, with the spirited competition between the cer¬ 
tificated and non-certificated carriers, makes it imper¬ 
ative that the Board examine most carefully the ex¬ 
tent, if any, to which the cargo operations of certifi¬ 
cated carriers constitute a burden on mail pay. If 
such a burden exists, then it must be determined 
whether meeting such burden through mail compensa¬ 
tion is justified under one or more purposes of the 
Act, and whether such subsidization, rather than fos¬ 
tering the proper overall development of the air cargo 
industry, will not retard or even destroy it.” 

From this language it is clear that respondent has it¬ 
self recognized that improper administration of the sub¬ 
sidy provisions of the Act may in fact retard or even 
destroy the air cargo industry, of which petitioner is a 
part. If entry of an improper order fixing mail pay for 
an air carrier may have the effect of destroying a com¬ 
petitor, contrary to the intent and objectives of the Civil 
Aeronautics Act, it seems too apparent to require argu¬ 
ment that the competitor has a “substantial interest” in 
the proceeding. 

In its motion to dismiss the petition for review in this 
proceeding, respondent appears to take the position that 
petitioner cannot appeal unless it can show that TWA’s 
present or proposed cargo rates are in fact unfairly in¬ 
jurious to petitioner and that TWA is in fact using or 
intends to use mail pay to subsidize uneconomical prop¬ 
erty transportation competitive with petitioner. If such 
a test were to be applied in determining whether a person 
has a right to intervene, no intervention could ever be had 
and no order denying intervention could ever be appealed. 
Neither the final rate to be fixed, the method used in de¬ 
termining it nor the effect it may have on TWA’s com- 



13 


petitive cargo position can be known until the rate pro¬ 
ceeding shall be concluded and the final rate fixed. The 
right to intervene cannot depend upon the final rate fixed 
for there could never be intervention of right in any pro¬ 
ceeding. The right to intervene must obviously be deter¬ 
mined on the basis of the action which may be taken in 
the proceeding, and of the effect which such action when 
taken may have on the intervenor. In this case the action 
which has been taken on the temporary rate and which 
may be taken on the final rate may so adversely affect Sea¬ 
board that Seaboard has a right to participate in the pro¬ 
ceeding. 

Petitioner’s interest is the same in both the temporary 
and permanent aspects of the mail rate proceeding. The 
interest of petitioner arises out of the fact that too great 
subsidy may be paid to TWA and that such subsidy made 
available to TWA may enable TWA to operate in an un¬ 
economical and inefficient manner and to engage in unfair 
and unreasonable competition. TWA has always oper¬ 
ated on a temporary rate and may continue to so operate 
for an indefinite period. Temporary mail pay has enabled 
TWA to operate for over three years in whatever way it 
is operating, i. e. economically or efficiently or otherwise 
and fairly or unfairly as to its competitive methods. The 
Board has never yet made findings that TWA’s manage¬ 
ment has been honest, economical and efficient, findings 
required under Section 406 of the Civil Aeronautics Act 
(49 USC 486). The fact that the funds improperly re¬ 
ceived are labeled temporary or permanent makes no dif¬ 
ference whatsoever. Seaboard has a substantial interest 
in the extent to which TWA is aided through Government 
funds and TWA is aided equally whether or not the 
funds received may ultimateely prove to be the precise 
amount to which TWA may have been entitled. 

Respondent contends that unless petitioner has a statu¬ 
tory right to intervene and to appeal an order of respond¬ 
ent entered in the TWA rate case, it has no right to do 
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either because no right of petitioner’s would be violated 
by any order which might be entered in the proceeding. 
While invasion of such a right probably need not be shown 
under the review provision of the Civil Aeronautics Act. 

(F.C.C. v* Sanders Bros. Radio Station, 309' 
U.S; 570, 6^-2; Scripps-Howard Radio v.'F.C.C . 
316 IJ.S. *f; Associated Industries w Ickesy 1 
suora, cases; and W*R# Grace v. Civil Aero** 1 
nautics Board, 15^ F 2d 271),..it is believed 
that under that Act actual legal rights of 
petitioner may be violated as a result of 
mail pay paid to TWA# r 

r unrrrrj —iiimwi UkTU— ZT .' O. XXU ^IJJJ j. "Tilt: cwO OilbcS 

stand for the same legal proposition. In each case com¬ 
plainants sought injunctions, not interventions in a pend¬ 
ing administrative proceeding, to prevent government 
funds being granted and loaned to municipalities to be 
used by the latter in setting up electricity distributing sys¬ 
tems in competition with privately-owned operating com¬ 
panies of complainants. It was held that complainants 
had no standing to bring the actions because competitive 
operations by the municipalities would not violate any 
legal or equitable rights of complainants, they having no 
right to be free from competition, limited or unlimited, of 
municipally-owned and operated companies. The Court 
found that even though grants and loans to municipalities 
might be illegal or unconstitutional on other grounds, 
complainants could not enjoin such action because no right 
of complainants would be violated by the making of such 
grants and loans and no resulting act of the municipalities 
could violate any such right of complainants. In the Alan 
bama case, the court concluded: 

What petitioner (complainant) anticipates, we em¬ 
phasize, is damage to something which it does not 
possess — namely, a right to be immune from law¬ 
ful municipal competition. No other claim of right 
is involved. 
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The case before this court presents a very different 
situation and one in which a legal or equitable right of 
petitioner’s may be invaded by TWA as a direct result 
of funds which may be unlawfully made available to TWA 
by the United States Government upon the basis of an 
invalid order of the Civil Aeronautics Board. TWA may 
be conducting its operations at rates far below cost and 
it may be able to continue to do so solely as a result of 
its receipt of excessive mail pay to which it is not lawfully 
entitled under the Civil Aeronautics Act. Unlike the 
situations involved in the Alabama Power Co. and the 
Tennessee Electric Power Co. cases, the Civil Aero¬ 
nautics Act (Section 2, 49 USC 402) (supp. 38) specifically 
provides that the Board shall consider as being in the 
public interest “the promotion of adequate, economical 
and efficient service by air carriers at reasonable charges , 
without unjust discriminations, undue preferences , or ad¬ 
verse or unfair or destructive competitive practices.” The 
act provides further that the Board shall consider as being 
in the public interest “ competition to the extent necessary 
to assure the further development of an air transportation 
system properly adapted to the needs of the foreign and 
domestic commerce of the United States, of the Postal 
Service, and of the national defense” and “the regulation 
of air commerce in such manner as to best promote its 
development and safety” and “the regulation of air trans¬ 
portation in such manner as to foster sound eco¬ 
nomic conditions in such transportation ...” (Emphasis 
supplied) The foregoing are fundamental principles upon 
which the Civil Aeronautics Act is based. These prin¬ 
ciples and others comparable in kind which appear 
throughout the act are designed to insure the development 
of a sound air transport system and the continued exist¬ 
ence of competitive air carriers. The act contemplates 
limited competition and definitely does not contemplate 
the use of mail pay funds in order to enable any subsi¬ 
dized air carrier to so conduct its operations as to com- 
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pel competing carriers to operate at substantial losses and 
ultimately to discontinue operations entirely. 

The entire theory of the two cases relied on by peti¬ 
tioner is damnum absque injuria, a theory which has no 
application in the present case. Complete regulation of 
the entire industry of air transportation is vested in the 
Civil Aeronautics Board. The Act under which that Board 
functions and under which the industry is regulated con¬ 
tains certain basic principles and sets up basic standards 
under which air transport operations must be conducted. 
Petitioner, the same as any air carrier operating under 
that complete regulatory control, is entitled to the pro¬ 
tection and benefit of these basic and fundamental pro¬ 
visions. Petitioner is entitled to such benefit as will 
accrue to it from the type of regulation which is con¬ 
templated and required under the Act. It is entitled to 
participate as an air carrier under a system of limited 
and controlled competition and under a regulatory frame¬ 
work of rules and regulations designed to promote the 
development of the industry and the development of peti¬ 
tioner and under sound economic conditions fostered 
through regulatory measures which respondent is required 
to provide. In the Alabama Power and Tennessee Electric 
Power Company cases, supra, no such regulatory frame¬ 
work was involved, and private power companies were 
entitled to no comparable protection. Those cases and 
others standing for the same principles are quite clearly 
inapplicable to the situation presented to this Court in the 
instant proceeding. 

Petitioner is an air carrier operating without mail pay 
under authority of the Civil Aeronautics Act and under 
and pursuant to regulations adopted by the Civil Aeronau¬ 
tics Board. Proper issues in the mail rate proceeding 
would have concerned the matter of reasonable and proper 
charges for air transport services by TWA, the question 
of destructive competitive practices by TWA, the matter 



17 


of air carrier practices designed to foster sound economic 
conditions in the air transport industry. Proper conclu¬ 
sions by respondent with respect to these and other com¬ 
parable issues would have protected petitioner from the 
necessity of competing with unreasonably low and uneco¬ 
nomic rates of TWA. Petitioner had a right to have these 
issues considered and decided. Petitioner is entitled to 
such reasonable protection from uneconomic and improper 
practices of subsidized competitors as the act clearly con¬ 
templates and as proper determination of the aforemen¬ 
tioned issues would have guaranteed. To the extent that 
TWA may be able to operate under improper and unrea¬ 
sonable rates and to engage in unfair or improper competi¬ 
tive practices, as a result of excessive mail pay, it violates 
a right of petitioner to be free from the effects of such 
competitive practices. Petitioner has a right not to be 
compelled to suffer losses and ultimately to discontinue its 
operations as a result of such improper activities, and as 
a result of improper and unlawful grants of mail pay to a 
competing air carrier. 

In view of the fact that petitioner has been excluded 
from participation in the TWA mail rate case pending 
before respondent, petitioner is unable to state the extent, 
if any, to which TWA may be operating at unreasonable 
and uneconomical rates. Petitioner does not now know 
the extent, if any, to which mail pay may be excessive un¬ 
der tests and standards properly applicable under the act. 
These questions can only be ascertained in the rate pro¬ 
ceeding from which petitioner has been excluded. And 
these are proper questions which should be determined in 
that proceeding. Respondent has made no effort to make 
any such determinations and apparently does not know 
whether the rates charged by TWA or the nature and 
character of TWA’s management are such that TWA is 
entitled to the mail pay which it has received. Petitioner 
has a right to have these questions determined and unless 
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petitioner be permitted to intervene in the proceeding be¬ 
fore respondent, petitioner is unlawfully subjected to the 
clear possibility of being compelled to discontinue opera¬ 
tions as a result of unreasonable and uneconomic rates of 
TWA, which rates TWA may be able to charge solely by 
virtue r* t 1 '? fact that it has received excessive end un¬ 
lawful mail pay subsidy from the United Staes Govern¬ 
ment. 

As previously stated the Civil Aeronautics Act con¬ 
templates the co-existence of subsidized and non-subsidized 
competing air carriers and it is the objective of the Act 
to constantly reduce subsidy and ultimately to develop a 
non-subsidized self-supporting industry. Section 2 (supp. 
38) of the Act sets forth generally the Policy Considera¬ 
tions which guide the Board. That section provides: 

11 Sec. 2. In the exercise and performance of its 
powers and duties under this Act, the Authority 
shall consider the following, among other things, as 
being in the public interest, and in accordance with 
the public convenience and necessity — 

“(a) The encouragement and development of an 
air-transportation system properly adapted to the 
present and future needs of the foreign and domestic 
commerce of the United States, of the Postal Service, 
and of the national defense; 

“(b) The regulation of air transportation in such 
manner as to recognize and preserve the inherent ad¬ 
vantages of, assure the highest degree of safety in, 
and foster sound economic conditions in, such trans¬ 
portation, and to improve the relations between, and 
coordinate transportation by, air carriers; 

“(c) The promotion of adequate, economical, and 
efficient service by air carriers at reasonable charges, 
without unjust discriminations, undue preferences or 
advantages, or unfair or destructive competitive prac¬ 
tices; 

“(d) Competition to the extent necessary to assure 
the sound development of an air-transportation sys¬ 
tem properly adapted to the needs of the foreign and 
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domestic commerce of the United States, of the Postal 
Service, and of the national defense; 

“(e) The regulation of air commerce in such man¬ 
ner as to best promote its development and safety; 
and 

“(f) The encouragement and development of civil 
aeronautics.” 

The continued existence of non-subsidized air carriers 
is definitely recognized to be in the public interest under 
the Act. The public interest aspects of non-subsidized 
cargo operations has recently been clearly enunciated by 
respondent in its opinion adopted April 25, 1949 (order 
Serial No. 2759) which granted cargo certificates to four 
non-subsidized air cargo carriers. Respondent stated: 

“The certification of unsubsidized all-cargo car¬ 
riers will require such carriers to bend all their ef¬ 
forts and to direct their abilities and skill to the full 
development of the air freight potential. Such car¬ 
riers will not be able to rely on passenger operations 
or mail payments to furnish the greater portion of 
their revenues. They will live and prosper only 
through their ability to develop an economic business 
and by constant search for new techniques, new busi¬ 
ness and new equipment. To the extent that they suc¬ 
ceed in such endeavors they will, by their example, 
benefit the presently certificated carriers and air 
transportation as a whole; and new methods, equip¬ 
ment and managerial improvements will be made 
available to the entire industry. Thus, the cargo car¬ 
riers will provide a valuable yardstick for measuring 
the alertness and efficiency of other carriers of cargo. 

“In addition to providing a yardstick of efficiency, 
the property-only carriers will also provide a valuable 
yardstick of costs. Reliable cost data for freight op¬ 
erations by carriers of persons, property and mail are 
difficult to obtain. As shown by experience in the Air 
Freight Rate Investigation, supra, numerous prob¬ 
lems of allocation of costs between the various types 
of service are encountered, not only in indirect but 
also in direct costs. More importantly, it is contended 
that the mail and pasenger carriers have little incen- 
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tive to achieve the ultimate in economy and efficiency 
of freight operations, due to the fact that they receive 
mail payments which assure them reasonable profits. 
Whatever may be the validity of these contentions it 
is extremely difficult, if not impossible, for the Board 
to undertake to review and pass judgment upon the 
innumerable items of expense of an operation in order 
to determine a proper cost level. And comparison of 
the costs of one mail carrier with those of another mail 
carrier, under the circumstances, has only a limited 
value. The certification of additional property-only 
carriers will provide an important and useful yard¬ 
stick of cost at a critical period in the development of 
the air freight business. Such carriers have fewer 
problems of allocation of cost, and, in the absence of 
authority to carry mail, have every incentive to 
achieve low costs. 

“During the period of growing operations by some 
of the applicants as scheduled cargo carriers under 
Section 292.5 of the Board’s Regulations, the air 
freight carried by the certificated carriers increased 
tremendously. It is neither possible nor necessary to 
determine whether this growth must be credited pri¬ 
marily to the spur of competition provided by the 
cargo carriers, or whether the growth would have oc¬ 
curred without them. In either event, the»|£xistence 
in the field of cargo carriers is likely to provide a con¬ 
tinuing spur of competition to presently certificated 
carriers. 

“The conclusions we have just outlined are predi¬ 
cated primarily upon considerations concerning the 
fullest possible development of air freight service and 
the establishment of comparative operating standards. 
In the basic definition of public convenience and neces¬ 
sity, requiring an air transportation system “prop- - 
erly adopted to the present and future needs of the 
foreign and domestic commerce of the United States, 
of the Postal Service, and of the national defense”, 
these considerations relate primarily to the interests 
of our commerce. Our determination herein, however, 
is likewise consistent with and in futherance of the in¬ 
terests of the national defense. 
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“National defense — Public statement's made by 
high officials in military and civilian transport services 
and introduced in this proceeding emphasize the na¬ 
tional defense need for an operating fleet of transport 
aircraft many times larger than that now in use by 
the certificated airlines. The applicants contend that 
their certification as air freight carriers will contrib¬ 
ute substantially toward that goal. 

1 ‘The operation and maintenance of such a fleet and 
the trained personnel to operate it depends primarily, 
however, upon the availability of sufficient actual traf¬ 
fic to permit its operation on a sound commercial basis. 
The certification of the' property-only carriers will 
serve the national defense needs principally to the ex¬ 
tent that this action will bring about a more rapid de¬ 
velopment of the air freight market and lead to a 
commercial demand for air freight transportation 
greater than if the air freight field were left exclu¬ 
sively to the certificated carriers. Since we have found 
elsewhere in this opinion that the certification of the 
all-property carriers will lead to a more rapid develop¬ 
ment of the market, it must be concluded that the cer¬ 
tification of these carriers will serve the interests of 
national defense. ” 

The continued existence and successful operation of the 
non-subsidized cargo carriers has public interest aspects 
that are of far greater importance than any immediate and 
direct financial injury which may result to Seaboard & 
Western from mail subsidy paid to TWA. 

As the Board has specifically stated: 

(> ‘The rapid and heavy growth of the air cargo 
industry, with the spirited competition between the 
certificated and non-certificated carriers, makes it im¬ 
perative that the Board examine most carefully the 
extent, if any, to which the cargo operations of cer¬ 
tificated carriers constitute a burden on mail pay. If 
such a burden exists, when it must be determined 
whether meeting such burden through mail compen¬ 
sation is justified under one or more, purposes of the 
Act, and whether such subsidization, rather than fos- 
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tering the proper overall development of the air cargo 
industrv, will not retard or even destroy it.” (Order 
Serial No. 2717 dated April 14,1949) 

The Board has also recognized that participation of non- 
snbsidized air carriers in permanent mail rate proceedings 
will tr helpful in determining proper amounts of subsidy 
to be paid. In order Serial No. 2717 granting Slick Air¬ 
ways, Inc., limited intervention, the Board took the posi¬ 
tion that while Slick had no right to intervene, the Board 
could in its discretion permit it to do so “whenever the 
purposes of the Act will best be effectuated by such admis¬ 
sion.” It concluded that limited intervention by non-sub- 
sidized carriers in mail rate proceedings “could be pro¬ 
ductive of improved analysis and presentation of pertinent 
issues with respect to cargo operations and the extent to 
which they should be underwritten in the interest of the 
development and maintenance of a sound air transportation 
system.” 

In Federal Communications Commission v. Sanders 
Bros. Radio Station, supra, the court found that economic 
injury to an existing radio station resulting from the 
granting of a license to another station was not a proper 
consideration in and of itself in determining whether the 
Commission should grant or withhold a license. It found, 
however, that such an existing radio station could appeal 
from the Commission’s order nonetheless and regardless 
of any economic injury as a “person aggrieved” under 
Section 402 (b) of the Federal Communications Act, 47 
USC 402 (b). 

In Scripps-Houmrd Radio, Inc. v. Federal Commumca^ 
tions Commission, 316 US 4; 62 S. Ct. 875, the doctrine of 
the case was further clarified: 

“By Section 402 (b)(2) Congress gave the right of 
appeal to ‘persons aggrieved or whose interests are 
adversely affected’ by Commission' action. 48 Stat. 
1064, 1093. But these private litigants have standing 
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only as representatives of the public interest. Federal 
Communications Commission v. Sanders Bros. Radio 
Station, 309 US 470, 477, 642 ; 60 S. Ct. 693, 698; 84 L. 
Ed. 869, 1037« That a court is called upon to enforce 
public rights and not the interests of private property 
does not diminish its power to protect such rights. 
Courts of equity may, and frequently do, go much 
farther both to give and withhold relief in furtherance 
of the public interest than they are accustomed to go 
when only private interests are involved.’’ 

In a later case, Associated Industries v. Ickes, 134 F (2) 
694 (CCA2 1943), these cases are discussed and analyzed 
at length and their doctrine applied to permit an appeal by 
coal consumers as “persons aggrieved” (Section 6(b) of 
the Bituminous Coal Act of 1937,15 USC 828 et seq.) from 
an order of the Secretary of the Interior and Director of 
the Bituminous Coal Division increasing minimum prices 
for coal. The sole issue in the case was whether Associated 
Industries, a membership organization of consumers of 
coal, was “the kind of person entitled to seek court re¬ 
view.” (134 F (2) 699). 

Section 6(b) of the Bituminous Coal Act authorized “any 
person aggrieved by an order issued by the Commission 1 
in a proceeding in which such person is a party” to seek 
review by a petition in an appropriate circuit court of 
appeals. 

Respondents in that case took precisely the position 
taken by respondent in their motion to dismiss in the in¬ 
stant proceeding and relied upon the same cases. An ex¬ 
cerpt from the opinion will set forth respondent’s position: 

“In a suit in a federal court by a citizen 
against a government officer, complaining of alleged 
past or threatened future unlawful conduct by the de¬ 
fendant, there is no justiciable ‘controversy,’ without 
which, under Article III, Sec. 2 of the Constitution, 
the court has no jurisdiction, unless the citizen shows 


i (Bituminous Coal Commission abolished in 1939 functions transferred 
to Secretary of Interior, Bituminous Coal Division.) 
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that such conduct or threatened conduct invades or 
will invade a private substantive legally protected in¬ 
terest of the plaintiff citizen; such invaded interest 
must be either of a ‘recognized’ character, at ‘common 
law’ or a substantive private legally protected inter¬ 
est created by statute. In other words, unless the citi¬ 
zen first shows that, if the defendant were a private 
person having no official status, the particular de¬ 
fendant’s conduct or threatened conduct would give 
rise to a cause of action against him by that particu¬ 
lar citizen the court cannot consider whether the de¬ 
fendant officer’s conduct is or is not authorized by 
statute; for the statute comes into the case, if at all, 
only by way of a defense or of justification for acts of 
the defendant which would be unlawful as against the 
plaintiff unless the defendant had official authority, 
conferred upon him by the statute, to do those acts. 
Unless, then, the citizen first shows that some substan¬ 
tive private legally protected interest possessed by 
him has been invaded or is threatened with invasion 
by the defendant officer thus regarded as a private 
person, the suit must fail for want of a justiciable con¬ 
troversy, it being then merely a request for a forbidden 
advisory opinion. That the plaintiff shows financial 
loss on his part resulting from unlawful official con¬ 
duct is not alone sufficient, for such a loss, absent any 
such invasion of the plaintiff’s private substantive 
legally protected interest, is damnum absque injuria. 
Thus, for instance, financial loss resulting from in¬ 
creased lawful competition with a plaintiff, made pos¬ 
sible solely by the defendant official’s unlawful action, 
is insufficient to create a justiciable controversy. More 
is required ‘than a common concern for obedience to 
law’. There is the related rule that Congress cannot 
constitutionally enact a statute authorizing a suit to 
be brought to test out the abstract question of the 
constitutionality of the statute where there is no actual 
justiciable controversy.” 

The court then refers to the Sanders and Scripps-How- 
ard cases, supra, and points out that a “person aggrieved” 
seeking review under a statutory review provision need not 
show that he has such a “standing” as is ordinarily re- 
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quired in an injunction suit to restrain official action or in 
a declaratory judgment suit brought to determine the 
validity of official action. 

The court summarized the Sanders and Scripps-Howard 
cases and concluded: 

“The court, in the Sanders and Scripps-Howard 
cases, as we understand them, construed the “person 
aggrieved” review provision as a constitutionally 
valid statute authorizing a class of “persons ag¬ 
grieved” to bring suit in a Court of Appeals to pre¬ 
vent alleged unlawful official action in order to vindi¬ 
cate the public interest, although no personal substan¬ 
tive interest of such persons had been or would be in¬ 
vaded. Although one threatened with financial loss 
through increased competition resulting from unlaw¬ 
ful action of an official cannot, solely on that account, 
make the proper showing to maintain a suit against 
the official, absent such a statute, yet the ‘person ag- 
grieved , statute gives the needed authority to do so to 
one who comes within that description. "True, in the 
Sanders and Scripps-Howard cases, the review pro¬ 
visions of the statute referred not only, as here, to a 
‘person aggrieved’ but also to a ‘person adversely af¬ 
fected’ by the administrative order; we think, however, 
that the omission of the latter clause in Sec. 6(b) of 
the Act before us makes no significant difference. If, 
then, one is a ‘person aggrieved,’ he has authority by 
review proceedings under Sec. 6(b), to vindicate the 
public interest involved in a violation of the Act by 
respondents, even if he can show no past or threatened 
invasion of any private legally protected substantive 
interest of his own.” 

Section 1006 (supp. 41) of the Civil Aeronautics Act does 
not use the “person aggrieved” language which was in¬ 
volved in these cases. The language of Section 1006, how¬ 
ever is even more accurately descriptive of the persons 
found authorized in those cases to seek appellate review. 
That section requires only that the person seeking review 
shall have a “substantial interest” in the order of which 
review is sought. 
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That broad language is entirely consistent and in 
keeping with the emphasis throughout the Act upon the 
public interest aspects of proper promotion, development 
and regulation of air transportation. The paramount im¬ 
portance of public interest considerations in the Civil 
Aeronautics Act has already been specifically recognized 
in an opinion of the Circuit Court of Appeals for the 2nd 
Circuit. Tn W. R. Grace & Co. v. Civil Aeronautics Board , 
154 F (2) 271. W. R. Grace & Co., 50% owner of Pan 
American Grace (Panagra) of which Pan American owned 
tiie other half interest, sought review of an order of the 
Board which dismissed for lack of jurisdiction a proceed¬ 
ing. initiated as a result of Graced petition, to determine 
whether Panagra’s route should be extended from the 
Canal Zone to a United States terminal. Panagra could 
not file an application itself for a route extension because 
of inability of Grace & Co. and Pan American, each hold¬ 
ing a 50% stock interest, to agree to such filing. Since no 
petition was filed by Panagra but only by Grace, having 
one-half stock interest in Panagra, the Board considered 
an extension of Panagra’s route as being possible only on 
the theory that Panagra could be compelled to operate such 
extension. Being an involuntary extension the Board con¬ 
cluded it had no authority to enter an order extending 
Panagra’s route. The court decided that the Board should 
have determined whether Pan American’s negative control 
had been exercised as a result of fraud or illegality. If so, 
the court was of the opinion that the Board could treat 
Grace’s petition as an application on behalf of Panagra, 
thus enabling the Board to grant the route extension. 

On rehearing the court said: 

“The petitions complain that we have held that the 
Board may and should consider a ‘private dispute be¬ 
tween stockholders’ relating solely to the question 
‘whether one stockholder has acted prejudicially to 
the corporate welfare.’ That complaint overlooks this 
basic assumption of our opinion: As the Board itself 
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recognized in the recitals of its order of September 
10, 1942, the declared policy of Congress set forth in 
Sec. 2 of the Act, 49 IT. S. C. Sec. 402, not only makes 
paramount the ‘public interest’ but also explicitly in¬ 
cludes as an important factor, vitally affecting the 
public interest, ‘competition to the extent necessary to 
assure the sound development of an air-transportation 
system properly adapted to the needs of the foreign 
and domestic commerce of the United States, of the 
Postal Service, and of the national defense’ ... . 

“Pan American, in its rehearing petition, concedes 
that ‘the overall purpose of the statute is the advance¬ 
ment of the public interest by the promotion of civil 
air service.’ That purpose, permeating this case, both 
before the Board and in this court, serves to dispose 
of the contention that in our decision we have exceeded 
our powers of review. Grace, before the Board, ob¬ 
jected to the dismissal of the proceeding for want of 
jurisdiction in the Board; in its petition for review, 
Grace prayed ‘for such other relief as to the court may 
seem just and proper in the circumstances.’ With in¬ 
creasing emphasis, the Supreme Court had admonished 
us that, in court review of such administrative orders 
as this now before us, the public interest looms large. 
(F, C. C. v. Sanders Bros. Radio Station, 309 U. S. 
470, 642, 60 S. Ct. 693, 84 L. Ed. 869, 1037; Scripps- 
Howard Radio v. F. C. C., 316 U. S. 4, 62 S. Ct. 875, 86 
L. Ed. 1229; F. C. C. v. N. B. C. 319 U. S. 239,247,63 S. 
Ct. 1035, 87 L. Ed. 1374; Ashbacker Radio Corp. v. 
F. C. C., 326 U. S. 327, 66 S. Ct. 148.) Accordingly, 
since this is not mere private litigation, overly nice 
scrutiny of the pleadings and undue stress on alleged 
estoppels have no place here.” 

Under no statute could the doctrine of the Sanders, 
Scripps-Howard and Associated Industries cases be more 
clearly applicable than to the Civil Aeronautics Act. And 
to no provision of that statute could the doctrine be more 
clearly applicable than to the subsidy provision. Under 
that section of the Act millions of dollars are paid an¬ 
nually to private interests for the performance of a public 
service. Sudsidy legislation is a powerful tool but danger¬ 
ous in its administration. 
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A carrier, being a private enterprise, is interested in 
making profits in securing maximum mail pay. It is the 
first duty of its officers and its board of directors to fur¬ 
ther the individual carrier’s financial interests; and this is 
exactly as it should be. Under our system of private en¬ 
terprise, coupled in this instance with government regula¬ 
tion, it is through the instrument of private capital seek¬ 
ing legitimate profit that we have chosen to develop Amer¬ 
ican air transportation. But mail pay, in the public inter¬ 
est must not be more than is required to accomplish the 
Act’s objectives. 

Out of this conflict of private and public interest grows 
an inherent danger of any subsidy legislation. Since the 
purpose of sudsidy legislation is to benefit the public, the 
arguments of those private individuals who will profit 
directly by receipt of subsidy must of necessity be placed 
on the plane of resulting benefit to the public, or to the 
national defense, or to the country’s commerce. 

And these are difficult concepts to grasp. To determine 
whether a subsidy payment, obviously profitable to an indi¬ 
vidual carrier, will actually benefit the public requires the 
closest analysis, and the casting aside of many unsound but 
seemingly plausible arguments. 

The danger in subsidy legislation is not that sufficient 
funds will not be made available to do the job. Several 
factors militate against the likelihood of such a develop¬ 
ment. The persuasiveness of private interests bent on 
profit is great. The natural tendency of a public body 
whose job it is to develop an industry with government 
funds is apt to be to resolve doubts in favor of the higher 
of two possible amounts on something of a gamble that the 
funds will contribute in some way to the public benefit. 
And the public interest, illusive at best, is notoriously in¬ 
articulate as an advocate. Why should an administrator 
under such an act be niggardly? The danger lies in the 
other direction. The danger is that too much money will 
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be given out. And government funds which are handed out 
to private interests to enable them to do a job on behalf 
of the government in the interests of the public, have a 
most amazing habit of benefiting private individuals; of 
finding their way into private pockets, without having 
contributed anything to the purpose for which they were 
given. Private interests are thus apt to profit from sub¬ 
sidy legislation, at public expense, while the public may not 
benefit at all. It is the likelihood of private profit without 
public benefit which is undoubtedly responsible for subsidy 
to air carriers being concealed in the form of mail pay¬ 
ments. Direct subsidy designated as such is distasteful be¬ 
cause of the fact that subsidy can so retadily result in un¬ 
warranted profit to private interests. 

Under an act which seeks to develop a sound, stable, 
privately owned and operated air transportation industry, 
in part, by the use of government subsidy, the problem 
from the government’s standpoint, is to see that the money 
is expended in such manner and in such amount as will best 
effect the development of that industry with a minimum of 
unjustifiable profit to any private individual, or business 
entity. 

The Civil Aeronautics Board has no more difficult deci¬ 
sions to make than subsidy decisions. No decisions of the 
Board can possibly be more closely affected by public in¬ 
terest considerations. In determining what mail pay should 
be authorized, no one could contribute so much in the 
direction of enlightened public interest as a non-subsidized 
competitor whose economic survival depends on proper 
administration of the subsidy provision of the Act. The 
Act does not contemplate that non-subsidized carriers shall 
be eliminated as a result of subsidy but rather that 
both non-subsidized and subsidized carriers shall operate 
profitably. The non-subsidized carrier has a private right 
not to be eliminated because of excessive subsidy and only 
the non-subsidized carrier can properly present his interest 
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to the Board. In addition his position is such that he 
supports and represents the public interest in the develop¬ 
ment of a sound air transportation system. The doctrine 
of the Sanders, Scripps-Howard, and Associated Industries 
cases applies more clearly to this type of case than to 
almost any other. 

B. Section 285.6 (b) (1) (Snpp. 42) of Respondent's 
Rules of Practice is invalid insofar as it would limit peti¬ 
tioner’s right to intervene in the TWA mail rate proceed¬ 
ing. 

Section 285.6 (b) of respondent’s Rules of Practice pro¬ 
vides: 


“(1) Any person having a substantial interest in 
tlie subject matter of any proceeding may petition for 
leave to intervene in such proceeding and may become 
a party thereto upon compliance with the provisions 
of this paragraph. In general, such petitions will not 
be granted unless it shall be found: 

“(i) that such person has a statutory right to be 
made a party to such proceeding; or 
“ (ii) that such person will or may be bound by the 
order to be entered in the proceeding; or 
“(iii) that such person has a property or financial 
interest which may not be adequately represented by 
existing parties, if such intervention would not unduly 
broaden the issues or delay the proceeding.” 

This regulation appears to state three grounds of inter¬ 
vention as of right; i. e., (1) a statutory right to intervene; 
(2) the fact that one will or may be bound by an order in the 
proceeding; and (3) the fact that one may have a property 
or financial interest which may not be adequately repre¬ 
sented by other parties. There is a condition attached to 
the latter ground for intervention, however, to the effect 
that even if a person may have a substantial interest in the 
proceeding, i. e. a property or financial interest which will 
not be adequately represented by existing parties, he may 
not intervene if such intervention would “unduly broaden 
the issues or delay the proceedings.” 
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This rule of practice purports to authorize respondent 
in its discretion to exclude from a proceeding, in the inter¬ 
ests of administrative convenience, a party having a sub¬ 
stantial interest in the proceeding, i. e. a party who has a 
property or financial interest in the proceeding which will 
not be adequately represented by existing parties. Such a 
provision was held invalid by this court in National Broad¬ 
casting Company v. Federal Communications Commission, 
132 F (2) 545 and the provision is clearly invalid as a basis 
upon which to exclude petitioner from the TWA mail rate 
proceeding. 

Regardless of possible delay in a proceeding or of pos¬ 
sible broadening of the issues, if one has a property or 
financial interest in an administrative proceeding which 
will not be adequately represented by other parties, he 
would appear to have a right to intervene. Otherwise 
issues concerning his property or financial interests may 
be, and since his interest is not adequately represented by 
other parties, probably will be, decided adversely to him. 
Certainly an administrative agency regulation which per¬ 
mits denial of intervention by one entitled of right to inter¬ 
vene on the ground that such intervention might unduly 
delay the proceedings or broaden the issues is invalid. To 
the extent to which Section 285.6(b) (1) (iii) purports to so 
empower respondent, it is clearly void, and the regulation 
should be read and applied as though the invalid condition 
had been omitted. 

The word “may” in paragraph (1) of Section 285.6(b) 
does not contemplate permissiveness, as is shown by the 
fact that both paragraphs (i) and (ii) following are clearly 
instances of intervention of right. Also such language in 
a comparable statute has been construed to mean simply 
that the person who desires to intervene “may” do so if 
“he” elects to do so. The language does not mean that 
intervention “may” be permitted by the agency. The 
agency has no discretion in the matter. Brotherhood of 
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Railroad Trainmen v. B. & 0. R. Co., 331 U. S. 519, 530-531 
(1947). 

Further supporting the invalidity of the limiting lan¬ 
guage set forth in Section 285.6(b) (l)(iii), is Section 
1006(a) of the Civil Aeronautics Act (49 USC 646(a)). 
That section permits any person disclosing a substantial 
interest in any order of respondent to petition for judicial 
review of such order. Substantial interest for purposes of 
review clearly contemplates no greater interest than that 
contemplated by Section 285.6(b) (iii) for intervention as of 
right. Petitioner would have a substantial interest within 
the meaning of Section 1006(a) (49 U. S. C. 646(a)) in any 
order granting mail pay to TWA, just as it has the prop¬ 
erty or financial interest necessary for intervention. It 
could hardly be true that petitioner has a sufficient interest 
to appeal the mail rate order but that it did not have suffi¬ 
cient interest to require that its petition to intervene be 
granted. Since the same interest required for intervention 
is required for judicial review and such review is as of 
right, it would seem that intervention is also a matter of 
right and that no valid order limiting that right could be 
imposed by respondent. 

Respondent suggests that petitioner’s right to intervene 
be tested by determining whether it would have had stand¬ 
ing to obtain judicial review of respondent’s order increas¬ 
ing TWA’s mail rate (Respondent’s motion to dismiss, p. 
12) under Section 1006(a). Petitioner would clearly have 
such an interest and it would be clearly a person “adversely 
affected or aggrieved” within the meaning of that term as 
it is generally used with respect to the right to secure ju¬ 
dicial review of agency action (Section 10 of the Admin¬ 
istrative Procedure Act). 

Petitioner in fact has, as it alleged, a financial and prop¬ 
erty interest in both the temporary and permanent aspects 
of the TWA mail rate proceeding. Although petitioner al¬ 
leged and explained such interest in its petition to inter- 
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vene, respondent, in denying that petition, specifically and 
obviously designedly, declined to find that petitioner did 
not have such an interest. Petitioner advised the Board in 
its petition to intervene that it had a financial and property 
interest in the proceeding and stated both in the petition 
and in an earlier telegram to the Board that it was entitled 
to intervene as a matter of legal right. Under these cir¬ 
cumstances respondent’s affirmative failure to find other¬ 
wise is a virtual admission that respondent agreed with 
petitioner’s contentions. In spite of this financial and 
property interest and of petitioner’s legal right to inter¬ 
vene, respondent denied intervention solely because of re¬ 
spondent’s stated belief that such intervention might un¬ 
duly delay the proceeding or broaden the issues. In so act¬ 
ing, respondent relied upon an invalid condition in its regu¬ 
lations and entered an order which was itself invalid. 

C. Respondent’s denial of petitioner’s petition for leave 
to intervene in the TWA mail rate case was arbitrary, 
capricious and in abuse of such discretion as respondent 
may have had. 

Although petitioner alleged that it had a “substantial 
interest” in TWA’s mail rate proceeding, respondent in 
its order denying intervention failed to make any finding 
on this question. Intervention was denied solely on the 
grounds that such intervention would unduly broaden the 
issues and might seriously delay the temporary rate pro¬ 
ceedings. These findings are insufficient for lack of any 
possible support even if it be assumed that respondent 
could validly deny intervention on the basis of such find¬ 
ings. Analysis will show that these findings cannot pos¬ 
sibly have any factual validity. Petitioner’s allegation 
that it had a legal right to intervene and that it had a 
substantial interest, i. e., a financial and property interest 
that would not be adequately represented by existing par¬ 
ties, coupled with respondent’s failure to make any finding 
whatsoever as to whether petitioner did have such a sub- 
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stantial interest amounts to a virtual admission that re¬ 
spondent is of the opinion that petitioner did in fact have 
a substantial interest in the proceeding. If it is true, as 
respondent has found, that petitioner’s intervention would 
in fact have so delayed issuance of the temporary rate 
order as to defeat the very purpose of the temporary rate, 
then the temporary rate proceeding is itself invalid under 
the Act and contrary to the Board’s own regulations which 
provide in all mail rate cases for the filing of notice of 
objections and answer, prehearing conference and hearing. 
(Section 235.13 of Rules of PracticeS^in' addition, if the 
Board is correct in its finding that petitioner’s intervention 
would unduly broaden the issues, it can only be because 
the issues considered by the Board in the temporary rate 
case are narrower than is properly permissible under the 
Act. 

“The range of activity of an intervenor in prosecu¬ 
tion or defense of the interest he is permitted to assert 
must be as extensive as but no greater than that 
allowed the original parties to the suit.” U. S. v. 
Columbia Gas <£ Electric Corporation, 27 F Supf.116. 

Petitioner would be bound by whatever were proper 
issues in the proceeding. Petitioner could not possibly 
inject into the proceeding any issue not properly already 
in it. It would be only in the event that proper issues were 
not considered because no party to the proceeding wanted 
them considered that petitioner’s intervention might even¬ 
tuate in the broadening of the issues. Such broadening 
would only be to the extent necessary to insure consider¬ 
ation of issues which should have been considered even if 
petitioner had not become a party. 

As to possible delay resulting from petitioner’s inter¬ 
vention, it is perfectly clear that such delay would be no 
greater than is contemplated by the Board’s own regula¬ 
tions. The Board’s Rule^of Practice (Section 285.13 of 
the Economic Regulations^ does not mention temporary 
mail rates but set forth generally the rules to be followed 
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in mail rate proceedings. The rules provide for issuance 
of a rule to show cause, Section 285.13(a). In this case 
such an order w as iss.ued on December 7, 1948 (order 
Serial No. E-226/JJ*The rule provides (Section 285.13 
(b)(2): 

“Such orders will be accompanied by and incorpo¬ 
rate exhibits setting forth the basis upon which the 
tentative rates, fares or charges have been formu¬ 
lated/ 7 

* In the instant case there were no such exhibits and there 
is nothing in the record to indicate the basis upon which 
the rates were formulated. The regulations require that 
public notice be given and provide that any party may file 
notice of objections and later an answer setting forth its 
objections. Petitioner filed a petition to inte rYqr^ aad its 
notice of objections on December 10, 1948 (ST&acfei,). 
The'Board 7 s order denying the former and dismissing the 
latter was entered December 16, 1948 OT“32Hte). If 
no notice of objections is filed, the rule provides that the 
proceeding will be assigned for public hearing. Hearing 
in this case, a so-called pro forma hearing, was held on 
December 22, 1948 The regulations provide 

that after such hearing respondent will adopt the tentative 
rates as its tentative decision and provide further that 
such decision will become final if no exceptions are filed 
within ten days after such decision is “published or made 
available to public inspection. 77 In the instant case such 
decision was never “published or made available to public 
inspection. 77 A final decision was issued immediately after 
the hearing and on the same day (order Serial No. E-2315; 

and petitioner is advised that payment was made 
by the Postmaster General on the same day. If such speed 
in issuing temporary rates as is indicated by the foregoing 
wholesale violation of its own regulations is necessary in 
respondent’s opinion, then it may well be that petitioner’s 
intervention would have delayed the proceeding beyond 
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what respondent felt was desirable. It would not follow 
that such delay would justify denying petitioner leave to 
intervene. 

If a notice of objections and later an answer is filed, the 
rules provide for a conference, a conference report, excep¬ 
tions thereto and final decision. Had petitioner been per¬ 
mitted to intervene it would have raised some objections 
and some or all of the procedural steps contemplated by 
respondent’s own regulations would have been required. 
The delay would have been only to such an extent as is 
specifically contemplated by the respondent’s own regula¬ 
tion applicable to mail rate proceedings. There would have 
been no undue delay. An intervenor cannot come into a 
proceeding and take over control of the entire matter. 
Respondent and its Examiner would have been in control 
of the procedural steps in the proceedings. Even if. it be 
assumed that respondent had the legal authority to deny 
Seaboard’s petition to intervene in the TWA mail rate 
proceeding, such discretion as the Board would have had 
on that assumption has been abused and its order denying 
intervention is arbitrary, capricious and unsupported by 
any adequate findings. 
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CONCLUSION 

For the foregoing reasons it is respectfully submitted 
that this Honorable Court should hold unlawful respond¬ 
ent’s order denying Seaboard’s petition to intervene in the 
TWA mail rate proceeding and direct respondent to permit 
petitioner to intervene in that proceeding without restric¬ 
tion as to the issues in which petitioner may participate 
or as to whether the proceeding is one for the fixing of 
temporary or permanent mail rates. 

Respectfully submitted, 

Hardy EL Maclay 
Stanley Gebwibtz 

1757 K Street N. W. 

Washington, D. C. 

Attorneys for Petitioner 

Of Cownsel 

Douglas M. Amann 

Fennelly, Lowenstein, Engelhard 
& Pitcher, 

25 Broad Street 
New York 4, New York 



38 


SUPPLEMENT 

STATUTES AND REGULATIONS INVOLVED. 

1. CIVIL AERONAUTICS ACT OF 1938: 

DECLARATION OF POLICY 

(a) Sec. 2. In the exercise and performance of its pow¬ 
ers and duties under this Act, the Authority shall 
consider the following, among other things, as being 
in the public interest, and in accordance with the public 
convenience and necessity— 

(a) The encouragement and development of an air- 
transportation system properly adapted to the present 
and future needs of the foreign and domestic commerce 
of the United States, of the Postal Service, and of the 
national defense; 

(b) The regulation of air transportation in such 
manner as to recognize and preserve the inherent ad¬ 
vantages of, assure the highest degree of safety in, and 

! foster sound economic conditions in, such transporta¬ 
tion, and to improve the relations between, and coordi¬ 
nate transportation by, air carriers; 

(c) The promotion of adequate, economical, and effi¬ 
cient service by air carriers at reasonable charges, 
without unjust discriminations, undue preferences or 
advantages, or unfair or destructive competitive prac¬ 
tices ; 

(d) Competition to the extent necessary to assure 
the sound development of an air-transportation system 
properly adapted to the needs of the foreign and do¬ 
mestic commerce of the United States, of the Postal 
Service, and of the national defense; 

(e) The regulation of air commerce in such manner 
as to best promote its development and safety; and 

(f) The encouragement and development of civil 
aeronautics. 
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RATES FOR TRANSPORTATION OF MAIL. 

AUTHORITY TO FIX RATES. 

(b) Sec. 406. (a) The Authority is empowered and di¬ 

rected, upon its own initiative or upon petition of the 
Postmaster General or an air carrier, (1) to fix and 
determine from time to time, after notice and hearing, 
the fair and reasonable rates of compensation for the 
transportation of mail by aircraft, the facilities used 
and useful therefor, and the services connected there¬ 
with (including the transportation of mail by an air 
carrier by other means than aircraft whenever such 
transportation is incidental to the transportation of 
mail by aircraft or is made necessary by conditions of 
emergency arising from aircraft operation), by each 
holder of a certificate authorizing the transportation 
of mail by aircraft, and to make such rates effective 
from such date as it shall determine to be proper; 
(2) to prescribe the method or methods, by aircraft- 
mile, pound-mile, weight, space, or any combination 
thereof, or otherwise, for ascertaining such rates of 
compensation for each air carrier or class of air car¬ 
riers; and (3) to publish the same; and the rates so 
fixed and determined shall be paid by the Postmaster 
General from appropriations for the transportation of 
mail by aircraft. 

RATE-MAKING ELEMENTS 

(c) Sec. 406 (b) In fixing and determining fair and 
reasonable rates of compensation under this section, 
the Authority, considering the conditions peculiar to 
transportation by aircraft and to the particular air 
carrier or class of air carriers, may fix different rates 
for different air carriers or classes of air carriers, and 
different classes of service. In determining the rate 
in each case, the Authority shall take into considera¬ 
tion, among other factors, the condition that such air 
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carriers may hold and operate under certificates au¬ 
thorizing the carriage of mail only by providing neces¬ 
sary and adequate facilities and service for the trans¬ 
portation of mail; such standards respecting the char¬ 
acter and quality of service to be rendered by air 
carriers as may be prescribed.by or pursuant to law; 
and the need of each such air carrier for compensation 
for the transportation of mail sufficient to insure the 
performance of such service, and, together with all 
other revenue of the air carrier, to enable such air 
carrier under honest, economical, and efficient manage¬ 
ment, to maintain and continue the development of air 
i transportation to the extent and of the character and 
quality required for the commerce of the United States, 
the Postal Service, and the national defense. 

POWER TO PRESCRIBE RATES AND PRACTICES 

OF AIR CARRIERS. 

(d) Sec. 1002(d) Whenever, after notice cmd hearing , 
upon complaint, or upon its own initiative, the Au¬ 
thority (Board) shall be of the opinion that any indi¬ 
vidual or joint rate, fare, or charge demanded, charged, 
collected or received by any air carrier for interstate 
or overseas air transportation, or any classification, 
rule, regulation, or practice affecting such rate, fare, 
or charge, or the value of the service thereunder, is 
or will be unjust or unreasonable, or unjustly discrimi¬ 
natory, or unduly preferential, or unduly prejudicial, 
the Authority (Board) shall determine and prescribe 
the lawful rate, fare or charge (or the maximum, or 
the minimum or the maximum and minim um thereof) 
thereafter to be demanded, charged, collected, or re¬ 
ceived, or the lawful classification, rule, regulation, or 
practice thereafter to be made effective. . . . (Italics 
supplied.) 
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ORDERS OF AUTHORITY (BOARD) SUBJECT TO 

• REVIEW. 

(e) Sec. 1006(a) Any order, affirmative or negative 
issued by the Authority (Board) under this Act, ex¬ 
cept any order in respect of any foreign air carrier 
subject to the approval of the President as provided 
in Section 801 of this Act, shall be subject to review 
by the circuit courts of appeals of the United States 
or the United States Court of Appeals for the District 
of Columbia upon petition filed within sixty days after 
the entry of such order, by any person disclosing a 
substantial interest in such order. . . . 

POWER OF COURT. . 

(f) Sec. 1006(d) Upon transmittal of the petition to 
the Authority (Board), the court shall have exclusive 
jurisdiction to affirm, modify, or set aside the order 
complained of, in whole or in part, and if need be, to 
order further proceedings by the Authority (Board). 
Upon good cause shown, interlocutory relief may be 
granted by stay of the order or by such mandatory or 
other relief as may be appropriate, Provided, That 
no interlocutory relief may be granted except upon at 
least five days’ notice to the Authority (Board). 

2. CIVIL AERONAUTICS BOARD ECONOMIC REG¬ 
ULATIONS: 

APPEARANCES BY THIRD PERSONS. 

(a) Sec. 285.6(a) Any person, including any state, po¬ 
litical subdivision thereof, state aviation commission, 
or other public body, may appear at my hearing and 
present any evidence which is relevmt to the issues . 
Such persons may also suggest questions or interroga¬ 
tories to be propounded by public counsel to witnesses 
called by other persons. With the consent of the 
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1 examiner, or of the Board if the hearing is held before 
the Board, such persons may also cross-examine wit¬ 
nesses directly (Italics supplied). . 

1 FORMAL INTERVENTIONS. 

(b) Sec. 285.6(b)(1) Any person having a substantial 
interest in the subject matter of any proceeding may 
petition for leave to intervene in such proceeding and 
may become a party thereto upon compliance with the 
provisions of this paragraph. In general, such peti¬ 
tions will not be granted unless it shall be found: 

(i) that such person has a statutory right to be 
made a party to such proceeding; or 

(ii) that such person will or may be bound by the 
order to be entered in the proceeding; or 

(iii) that such person has a property or financial 
interest which may not be adequately represented by 
existing parties, if such intervention would not unduly 
broaden the issues or delay the proceeding. 

However, the denial of such a petition for leave to 
intervene shall not prevent the petitioner from par¬ 
ticipating in the proceeding in the manner described in 
paragraph (a) of this section. 

PROCEDURE IN RATE PROCEEDINGS. 
INSTITUTION OF PROCEEDINGS. 

(c) Sec. 285.13(a) Proceedings for the determination 
of rates of compensation for the transportation of 
mail may be commenced by the filing of a petition by 
an air carrier or the Postmaster General, or upon the 
issuance of an order by the Board. Proceedings for 
the determination of rates, fares, or charges for the 
transportation of passengers or property may be com¬ 
menced by the filing of a complaint, "the filing of a 
petition by an air carrier or upon issuance of an order 
by the Board. 
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ORDER SETTING TENTATIVE RATES, FARES, OR 

CHARGES. 

(d) Sec. 285.13(b) Proceedings commenced by the 
Board will normally be instituted by the issuance of an 
order directing the parties to show cause why specified 
rates, fares, or charges set out in such order should 
not be fixed and determined by the Board. 

(1) In proceedings instituted upon petition or com¬ 
plaint, the Board, before further procedural steps are 
taken, will normally issue an order directing the par¬ 
ties to show cause why specified rates, fares, or 
charges set out in such order should not be fixed and 
determined by the Board. 

(2) The rates, fares, or charges specified in any 
order issued pursuant to this section will represent 
tentative rates, fares, or charges which appear to the 
Board to be fair and reasonable on the basis of the 
carrier’s monthly and annual reports and other infor¬ 
mation available to the Board. Such orders will be 
accompanied by and incorporate exhibits setting forth 
the basis upon which the tentative rates, fares, or 
charges have been formulated. 

(3) Rules, orders, and notices issued hereunder, will 
be served upon the carrier concerned, and any other 
parties to the proceeding, and public notice thereof 
will be given. Copies of rules, orders, and notices 
entered in proceedings for the determination of rates 
of compensation for the transportation of mail will be 
transmitted to the Postmaster General. 

OBJECTION AND ANSWER TO ORDER SETTING 
TENTATIVE RATES, FARES, OR CHARGES. 

(e) Sec. 285.13(c)(1) After the issuance of an order 
of the Board pursuant to paragraph (b) of this section, 
any party having objections to the tentative rates, 
fares, or charges specified in such order or to the 
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admissibility in evidence of the exhibits accompanying 
such order and information specified therein shall file 
with the Board, within such periods of time as may be 
prescribed in such order notice of the fact that such 
objections exist and, after such notice, a written an¬ 
swer setting out the objections of the party to the 
tentative rates, fares, or charges. 

(2) Objections stated in an answer shall be specific, 
and the answer shall be accompanied by exhibits in 
support of the objections and by a statement of the 
effect of such objections upon the tentative rates, fares, 
or charges. 

PROCEDURE WHEN NO ANSWER IS FILED TO 
ORDER SETTING TENTATIVE RATES, FARES, 
OR CHARGES. 

(f) Sec. 285.13(d) (1) If no notice, or if after notice no 
answer, is filed as provided in paragraph (c) of this 
section within the periods of time prescribed in the 
order, the proceeding will be assigned for public hear¬ 
ing. The statutory public hearing thus assigned will 
be expected to require nothing more than the introduc¬ 
tion in evidence of the exhibits provided for in para¬ 
graph (b)(2) of this section and the information speci¬ 
fied therein. 

(2) The Board, upon the close of such hearing, will 
adopt the tentative rates, fares, or charges specified in 
its order pursuant to paragraph (b) of this section as 
its tentative decision. If no exceptions are filed to 
such tentative decision within 10 days after such deci¬ 
sion is published or made available to public inspection, 
such decision shall without further proceedings become 
the final decision of the Board. 
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PROCEDURE WHEN ANSWER IS FILED TO ORDER 
SETTING TENTATIVE RATES, FARES, OR 
CHARGES. 

(g) Sec. 285.13(e)(1) If an answer is filed as provided 
in paragraph (c) of this section a conference will be 
held. The conference will be attended by representa¬ 
tives of the Board assigned to the particular case and 
representatives of the parties, and will be presided 
over by an examiner of the Board. 

(2) If a party desires to introduce evidence in the 
proceeding he shall file written notice with the exami¬ 
ner at the time of such conference. If a party desires 
an opportunity to file proposed findings and conclu¬ 
sions with supporting reasons therefor, he shall file 
written notice thereof with the examiner not later than 
the close of the hearing hereinafter provided for. If 
a party desires an opportunity to present oral argu¬ 
ment to the Board prior to issuance of a tentative 
decision, he shall file a written request therefor with 
the examiner not later than the close of the hearing 
hereinafter provided for. 

(3) The examiner at the close of the conference will 
prepare and serve upon the parties a conference report 
stating the issues raised by the objections of the parties 
with respect to the tentative rates, fares, or charges. 
Any party may file exceptions to such report within 
such time as may be prescribed by the examiner. 

(4) After service of the conference report, the pro¬ 
ceeding will be assigned for public hearing before an • 
examiner of the Board. 

(5) The exhibits provided for in subparagraph (b) 
(2) of this section and the information specified 
therein, and any exhibits filed by any party in support 
of any objections filed pursuant to paragraph (c) of 
this section shall constitute evidence of record in the 
proceeding, subject to the right of any party to object 
to the admissibility of such exhibits and information. 
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Additional evidence may be presented by the parties 
at such hearing only if the notice provided for in 
subparagraph (e)(2) has been filed, and such evidence 
! shall be limited to evidence relating to the issues as 
defined in the conference report issued by the examiner 
and exceptions filed thereto pursuant to subparagraph 
(e)(3). A member (or members) of the Board’s staff 
will be available at the hearing for examination by the 
parties on the evidence with respect to such issues. 

(6) Upon the conclusion of the hearing and the filing 
of proposed findings and conclusions and reasons in 
support thereof, the examiner shall certify the entire 
record to the Board for a tentative decision. 

(7) After certification of the record to the Board 
and completion of any oral argument, the Board will 
issue a tentative decision. Exceptions to a tentative 
decision and supporting reasons therefor may be filed 
within such time as may be prescribed in the tentative 
decision. Oral arguments to the Board on exceptions 
to tentative decisions will be permitted only in unusual 
and exceptional instances for good cause shown, and 
upon request set forth in the document containing the 
exceptions and supporting reasons. 

(8) If no exceptions to a tentative decision are filed 
within the prescribed time, the tentative decision shall, 
without further proceedings, become the final decision 
of the Board. If exceptions are taken to a tentative 
decision and oral argument is not entertained, the pro¬ 
ceeding will be deemed submitted to the Board for 
final decision upon the filing of exceptions by the 
parties, or upon the expiration of the prescribed time 
for exceptions, whichever first occurs. Proceedings 
in which oral argument on exceptions to the tentative 
decision is entertained, will be deemed submitted to 
the Board for final decision upon the completion of 
such oral argument. 
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CLASSIFICATION 

(h) Sec. 292.1(b) There is hereby established a classi¬ 
fication of noncertificated air carriers to be designated 
as “Irregular Air Carriers.” The term “Irregular 
Air Carriers” means any air carrier which (1) directly 
engages in air transportation, (2) does not hold a 
certificate of public convenience and necessity under 
Section 401 of the Civil Aeronautics Act of 1938, as 
amended, and (3) does not operate, or hold out to the 
public expressly or by a course of conduct that it 
operates, one or more aircraft between designated 
points, or within a designated point, regularly or 
with a reasonable degree of regularity, upon which 
aircraft it accepts for transportation, for compensa¬ 
tion or hire, such members of the public as apply 
therefor or such property as the public offers. No air 
carrier shall be deemed to be an Irregular Air Carrier 
unless the air transportation services offered and per¬ 
formed by it are of such infrequency as to-preclude an 
implication of a uniform pattern or normal consistency 
of operation between, or within, such designated points. 

3. ADMINISTRATIVE PROCEDURE ACT: 

JUDICIAL REVIEW 

(a) Sec. 10 Except so far as (1) statutes preclude 
judicial review or (2) agency action is by law com¬ 
mitted to agency discretion- 

(a) Right of Review.—Any person suffering legal 
wrong because of any agency action, or adversely 
affected or aggrieved by such action within the mean¬ 
ing of any relevant statute shall be entitled to judicial 
review thereof. 
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FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 10086 

Seaboard <fc Western Airlines, Inc., petitioner 

v. 

Civil Aeronautics Board, respondent 


ON PETITION FOR REVIEW OF AN ORDER OF TEE CIVIL AERO¬ 
NAUTICS BOARD 


BRIEF OF RESPONDENT 


statement of the case 

This proceeding arises on a petition to review an interlocu¬ 
tory order of the Civil Aeronautics Board under the Civil Aero¬ 
nautics Act of 1938, as amended, which denied, without preju¬ 
dice to its subsequent renewal, Petitioner’s request for leave to 
intervene in a proceeding to fix a mail rate for the trans-Atlantic 
operations of Transcontinental & Western Air, Inc. (TWA) 
and dismissed Petitioner’s notice of objections to a proposed 
temporary mail rate for TWA. 1 

As the Court is aware from previous cases before it which 
have involved the mail pay provisions of the Civil Aeronautics 
Act, section 406 thereof 2 provides for governmental assistance 

1 The recent case before this Court of Transcontinental & Western Air , 
Inc. v. Civil Aeronautics Board, 169 F. (2d) 893, affd. 69 S. Ct 756 (1949), 
involved TWA’s domestic operations. The proceeding in which Petitioner 
sought intervention is a separate proceeding involving only foreign 
operations. 

* This section of the Act is reproduced at pages 39 and 40 of Petitioner’s 
brief. 


(1) 
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in the form of mail pay to those air carriers whose certificates of 
public convenience and necessity authorize the transportation 
of mail. Pursuant to such a certificate, TWA inaugurated 
scheduled operations over its trans-Atlantic routes early in 
1946 (App. 25). 8 Thereafter on July 15,1946, the Board insti¬ 
tuted a proceeding looking toward the ultimate fixing of a per¬ 
manent mail rate for these foreign operations. Being of the 
opinion that TWA’s actual operating experience over its for¬ 
eign routes was insufficient to provide a sound basis for fixing a 
final rate, the Board proposed a temporary' rate based upon the 
information then available to it, which consisted of compara¬ 
tive costs of other certificated carriers conducting trans-At¬ 
lantic operations and certain estimates of future costs. The 
Board stated that it was probable that a substantial period of 
time would elapse before sufficient operating data was available 
to fix a final rate and that its action was required to enable the 
carrier to obtain some compensation for its services until such 
time as a final rate was fixed. (App. 23-32.) The rate pro¬ 
posed was adopted on October 18,1946 (App. 32-41). 

Subsequent to this date, three increases have been made in 
TWA’s temporary rate of mail pay for its trans-Atlantic opera¬ 
tions, on November 12,1947 (App. 47), on May 25,1948 (App. 
77), and on December 22,1948 (App. 96). The first two such 
increases were made in response to petitions therefor by the 
carrier, the last increase was made upon the Board’s own ini¬ 
tiative. The economic factors existing in air transportation 
since 1946 which have required these increases are matters of 
common knowledge, and have been explained by the Board in 
its opinion denying intervention to the Air Line Pilots Asso¬ 
ciation in the temporary rate proceeding of National Air Lines, 
Inc., which opinion has heretofore been considered by the 
Court. 4 


* The citation “App.” refers to pages of the Joint Appendix to Briefs filed 
by the parties herein. 

‘Order Serial No. E-1271, dated March 5, 1948, Board Docket No. 3037. 
This opinion was placed before the Court in the recent case of Air Line 


3 


On April 13, 1948, TWA’s second petition for a further in¬ 
crease in its temporary mail rate was filed with the Board. 
This petition raised the issues: (1) whether TWA’s imme¬ 
diate financial position was critical, and (2) whether its 
existing mail rate was substantially inadequate. 5 As bearing 

Pilots Association v. Civil Aeronautics Board, No. 9820, Petition for Review 
dismissed April 23, 1948, cert, den., 69 S. Ct. 34 (1948). The factors re¬ 
quiring the establishment of temporary rates were stated by the Board 
to be: 

“Our temporary rate procedure arose out of a combination of circum¬ 
stances affecting air transportation during the past two years. Rapidly 
rising costs, falling load factors, and extensive preparation for prospective 
traffic in substantial excess of that which materialized, have combined to 
create a serious financial condition in the air transport industry. It be¬ 
came difficult or impossible for carriers to secure funds through the sale of 
stock, and more recently, it became equally difficult to secure borrowed cap¬ 
ital on reasonable terms. During this period the permanent rates in effect 
in a number of cases were quite apparently inadequate. Such inadequate 
mail pay caused and would clearly continue to cause unreasonable depletion 
of working capital, thus increasing the carriers’ need for funds which had be¬ 
come increasingly difficult to secure through normal channels. Our perma¬ 
nent rate procedure was wholly inadequate to meet the situations thus cre¬ 
ated. Compliance with substantive and procedural statutory requirements 
necessarily applicable to such proceedings rendered it impossible to make 
final rates effective in time to correct the critical financial emergency in which 
many carriers found themselves. Some method of placing more nearly ade¬ 
quate mail pay in the hands of the carriers during this period became essen¬ 
tial. To accomplish this purpose, the Board adopted a procedure which would 
enable it to issue a rate order in advance of determination by the Board of the 
many questions upon which the fixing of a final rate must depend. Thus 
a so-called temporary rate order does not fix a final rate but merely 
establishes a conservative basis for payment upon estimated accrued obli¬ 
gations of the Government pending the determination of a permanent rate 
which may be either higher or lower than the temporary rate theretofore 
in effects . 

These same factors, together with the many duties required of its 
limited staff, have prevented the Board from fixing a permanent mail rate 
for TWA’s international operations. Final rates have been recently pro¬ 
posed for the comparable operations of Pan-American Airways and American 
Overseas Airlines, and the Board in its published Economic Program for 
1949 has stated that a final rate would be proposed In the near future for 
TWA’s operations. 

• See Order Serial No. E-2717, infra, p. 44. 
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on those issues, detailed information was set forth in the peti¬ 
tion with respect to the various factors relating to TWA’s in¬ 
ternational operations which necessitated an immediate 
increase in mail pay, together with financial data demonstrat¬ 
ing the critical financial status of the carrier (App. 50-71). 
In response thereto, the Board on May 25,1948, granted TWA 
a new temporary rate retroactive to January 1, 1948 (App. 
77-79). Thereafter, on December 8, 1948, the Board acting 
on its own initiative issued an order proposing a further increase 
in TWA’s temporary mail rate retroactive to January 1, 1948 
(App. 80-82). Such order recited that the Board had made a 
further analysis of the carrier’s operating and financial results 
in connection with a determination of the final mail rate to be 
fixed, that such final rate reasonably could be expected to be 
higher than the temporary rate previously fixed, and that 
TWA’s financial position was still critical and it would be in 
the public interest to increase its temporary mail rate for the 
period after December 31,1947.® 

On December 10, 1948, Petitioner, an Irregular Air Carrier 
authorized to engage only in certain operations supplementary 

* Although Petitioner seeks to create the implication that the Board 
habitually pays out large sums to certificated carriers without reference to 
whether their operations are conducted under honest, economical and effi¬ 
cient management, such is not the case. Detailed financial reports are re¬ 
quired of aU certificated air carriers, and periodic inspections are conducted 
of the various carriers’ records and accounts. In determining whether a 
particular rate is inadequate, the Board and its staff have the benefit of the 
use of these materials which, together with a comparison of the operating 
costs and returns of other carriers, enable it to form a reasonably accurate 
opinion concerning the carriers’ operations. See e. g. the finding in the show 
cause order of May 21, 1948 (App. 72) wherein the Board specifically found 
that during certain periods TWA’s operating costs were unreasonably high, 
and the refusal of the Board to fix a higher temporary rate retroactive prior 
to January 1, 1948, notwithstanding the critical financial condition of the 
carrier. Further, the Board has proposed a new final rate for TWA’s do¬ 
mestic operations, and accordingly has the benefit of the statistical data 
and studies relating to these domestic operations which certainly have bear¬ 
ing upon the carriers’ international operations. In those instances in which 
a final rate has not been proposed, the Board attempts to fix a temporary 
rate which is sufficiently below the probable final rate to cover any disal¬ 
lowances which may be made at the time of firing the final rate, including 
disallowances for uneconomical and inefficient management 
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to those of the certificated carriers, filed for the first time its 
Petition for Leave to Intervene in the proceeding (App. 82-85). 
Petitioner alleged that, pursuant to authority evidenced by its 
Letter of Registration issued pursuant to Section 292.1 of the 
Board’s Economic Regulations, it was profitably engaged in 
the air transportation of property primarily between the Con¬ 
tinental United States and points in Europe and the Middle 
East, together with certain claimed “contract” carriage opera¬ 
tions between other points. 7 The Petition recited that TWA 
also was engaged in the air transportation of property between 
many of the same points under authority of its certificates 
of public convenience and necessity. It was further alleged, 
upon information and belief, that TWA also engaged in various 
“contract” operations to other than certificated points and in 
“contract” and nonscheduled common carrier operations to 
certificated points, 8 some of which said points also were served 
by Petitioner. In addition to the foregoing, Petitioner’s basis 
for intervention in the proceeding was alleged to be that: 

10. Since Seaboard & Western is engaged in air trans¬ 
portation of property without mail pay or subsidy of 
any kind, and since the certificated carriers, including 
Transcontinental & Western Air, Inc., are also engaged 
in the transportation of property between many of the 
same areas and points as Seaboard & Western, but with 
the advantage of Government mail payments, there is 
a grave danger that the certificated carriers will use 
such mail payments to subsidize uneconomical property 
carriage operations, permitting them to lower their rates 
to the point where Seaboard & Western is forced into 
an unfair competitive position which would threaten 
its ability to survive. 

T The statutory definition of “air transportation”, insofar as is here perti¬ 
nent, includes only common carriage by air. See sections 1 (10) and 1 (21) 
of the Act (49 U. S. C. 401 (10) and (21)). 

'Pursuant to section 401 (f) of the Act, the holder of a certificate of 
public convenience and necessity is authorized to engage in “charter trips 
or perform any other special service” without regard to the points named 
in its certificate (49 U. S. C. 481 (f)). 

839368—49-2 
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11. The Board’s power to directly regulate the rates, 
fares and charges of air carriers does not, at the present 
time, extend to operations in foreign air transportation 
and hence, unless Seaboard & Western is permitted to 
intervene in this proceeding, there exists a strong possi¬ 
bility that the scheduled airlines, including Transcon¬ 
tinental & Western Air, Inc., will be able to carry prop¬ 
erty in international air commerce at unrealistic and 
uneconomical rates and recover the losses sustained 
through such operations by subsidy payments from the 
United States Government. 

12. Seaboard & Western must necessarily be assured 
that Transcontinental & Western Air, Inc., shall not 
be permitted to use mail pay grants from the public 
Treasury as a subsidy for air freight operations con¬ 
ducted on an unrealistic and uneconomical rate 
structure. 

13. Seaboard & Western has a substantial interest in 
the subject matter of this proceeding; its property and 
financial interest are not adequately represented by 
existing parties to this proceeding; and the interven¬ 
tion of Seaboard & Western herein requested would 
not unduly broaden the issues or delay the proceedings. 
(App. 84-85.) 

In addition to its Petition for Leave to Intervene, Peti¬ 
tioner also filed its “Notice of Objections” to the temporary 
mail rate proposed by the Board’s show cause order (App. 
86), alleging in its Petition that such action was taken be¬ 
cause the Petition for Intervention might not be acted upon 
within the period allowed by the show cause order in which 
to file objections thereto. The basis of Petitioner’s objections 
to the proposed rate were not set forth, nor have they yet 
been revealed. 

On December 16, 1948, the Board entered its order of which, 
review is now sought. Such order was captioned “Order De¬ 
nying Petition for Leave to Intervene in Temporary Mail Rate 
Proceeding and Dismissing Notice of Objections”, and denied 
the Petition for Intervention and dismissed the Notice of Ob- 
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jections for the reasons stated therein. (App. 86-87). The 
denial of the Petition for Intervention, however, was without 
prejudice to the right of Petitioner to “renew the petition 
upon the issuance by the Board of a show cause order propos¬ 
ing a final rate for the trans-Atlantic operations” of TWA, 
the customary first public procedural step in a permanent mail 
rate proceeding. 9 The order also directed attention to the 
fact that Petitioner could participate in the proceeding pur¬ 
suant to Section 285.6 (a) of the Board’s Rules of Practice 10 
which right Petitioner did not choose to exercise (Petition 
for Review, par. 35, App. 15). 

Thereafter, on December 22, 1948, the Board entered its 
order fixing a new temporary rate for TWA retroactive to Jan¬ 
uary 1, 1948 (App. 96), and the Petition for Review was filed 
herein on the following day, December 23, 1948. Being of the 
opinion that the Petition for Review sought only a forbidden 
advisory opinion since review was not sought of the substantive 
order entered in the proceeding, and that in any event the 
Court lacked jurisdiction to review an order believed merely 
to have denied permissive intervention, the Board on Febru¬ 
ary 4,1949, filed its Motion to Dismiss the Petition for Review. 
On March 30,1949, the Motion to Dismiss was denied without 
opinion. As hereinafter indicated, such motion in substance 
is renewed by this brief, together with additional grounds for 
dismissal not heretofore urged to the Court. 

Since the filing of the Petition for Review in this case, the 
Board has had occasion to rule upon petitions for leave to in¬ 
tervene in other mail rate proceedings filed both by Petitioner 
and Slick Airways, Inc., a “noncertificated cargo carrier.” By 
opinion and order dated April 14, 1949, copy of which is set 
forth as an appendix hereto, the Board granted permissive in¬ 
tervention to Slick in the mail rate proceedings of the so-called 
“big four” domestic air carriers, including TWA. Permission 

•The Board’s Rules of Practice governing mail and other rate pro¬ 
ceedings (14 C. F. R. 2S5.13, Pet. Brief, pp. 42-46), provide that mail rate 
proceedings instituted by the Board will normally be instituted by a show 
cause order proposing a tentative rate, and that in such proceedings insti¬ 
tuted by the carrier concerned the first procedural step normally will con¬ 
sist of the issuance of such an order. 

* This section is set forth at pages 41 and 42 of Petitioner’s brief. 
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to participate in those portions of the proceedings involving 
the fixing of temporary mail rates for these carriers was re¬ 
fused for the reasons stated in the opinion, and the interven¬ 
tion granted was limited to participation in the fixing of final 
mail rates upon issues relating to cargo transportation. Sim¬ 
ilar permissive intervention has been granted to Petitioner in 
the mail rate proceedings involving the trans-Atlantic opera¬ 
tions of American Overseas Airlines and Pan American Air¬ 
ways, notwithstanding the fact that Petitioner, unlike Slick, 
is not authorized to engage in operations competitive with 
the scheduled operations of the certificated carriers. 11 

The Petition for Review herein alleged that the Board erred 
in failing to hear oral argument on Petitioner’s request for 
intervention. This contention has been abandoned in Peti¬ 
tioner’s brief, and accordingly is not an issue in the case. Gen¬ 
eral Rules of Court, Rule 17 (i); Colorado Central Power Co. v. 
City of Englewood, 89 F. (2d) 233 (C. C. A. 10,1937). 

STATUTES INVOLVED 

The Petitioner as a supplement to its brief, pages 38 to 47, 
has set forth many of the sections of the Civil Aeronautics Act 
of 1938 (52 Stat. 973), as amended (49 U. S. C. 401 et seq.), 
and of the sections of the Board’s regulations adopted pursu¬ 
ant thereto to which references have been made herein. Other 
pertinent portions of the Act, the Board’s regulations, and the 
Administrative Procedure Act (60 Stat. 237, 5 U. S. C. 1001 

u Slick Airways is authorized to conduct scheduled cargo operations 
between established points pursuant to authority granted by Section 292.5 
of the Board’s Economic Regulations (14 C. F. R. 292.5). Its operations 
and the cargo operations of certain of the certificated carriers are competi¬ 
tive in every sense of the term. Although Petitioner attempts to create the 
impression that the same relationship exists between its operations and 
those of TWA, such is not the case. As hereinafter explained. Petitioner 
is not authorized to render service directly competitive with TWA’s sched¬ 
uled operations but only an ancillary and supplementary service on an ir¬ 
regular basis. 

Petitioner in case No. 10242 has sought review of the Board’s action in 
refusing to permit it to participate in those portions of the proceedings 
in which temporary mail rates were fixed for American Overseas and 
Pan American, and of the restrictions placed upon its participation in the 
proceedings to fix a final mail rate for these carriers, together with review 
of the temporary rate orders entered by the Board. 
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et seq.) are cited or quoted in their appropriate place in the 
text of this brief. 

QUESTIONS PRESENTED 

(1) Whether the Court has jurisdiction to review the order 
of the Board complained against. Decision of this question 
depends upon whether 

(a) the Petition for Review presents a case or controversy to 
which the judicial power extends; 

(b) the Court has jurisdiction to review an interlocutory 
order denying intervention in an administrative proceeding 
other than as an incident to review of a final substantive order 
entered in that proceeding; 

(c) Petitioner had a right to intervene in the Board’s pro¬ 
ceeding. 

(2) If the Court has jurisdiction to review the Board’s 
order, whether such order was based upon adequate and proper 
findings. 

SUMMARY OF ARGUMENT 

. • 4 

I 

The Court lacks jurisdiction to review the Board’s order 
against which complaint has been made. Such order merely 
denied a petition for intervention in that portion of a pending 
proceeding in which a temporary mail rate was fixed, without 
prejudice to its subsequent renewal at the time of the fixing 
of a final mail rate. The temporary rate has been fixed and 
stands unchallenged. Any action which the Court might take, 
therefore, could not affect the result already reached in that 
portion of the proceeding in which intervention was denied and 
no case or controversy is presented to which the judicial power 
extends. 

The principles of law which forbid the courts to review 
interlocutory orders entered in administrative proceedings 
other than as an incident to review of a final substantive order 
are fully applicable to interlocutory orders denying interven¬ 
tion in administrative proceedings. Contrary to the rule ap¬ 
plicable to judicial proceedings whereby only parties to the 
case are entitled to appeal, a person not a party can obtain 
review of a final order entered in an administrative proceeding 
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if able to disclose a substantial interest in that final order. 
Under these circumstances, the cases which hold that an im¬ 
mediate appeal may be taken from a judicial order denying 
intervention of right are inapplicable to similar administra¬ 
tive orders. Since Petitioner has not sought review of any 
final definitive order entered in the proceeding, a prior decision 
by this Court requires that the Petition for Review be 
dismissed. 

Even if the Court should consider that an order denying 
intervention in an administrative proceeding is immediately 
re viewable by analogy to similar judicial orders, then by the 
same analogy the Court lacks jurisdiction to review the Board’s 
order since Petitioner was not entitled of right to intervene 
in the Board’s proceeding. Petitioner has no legally protected 
interest which could be infringed by the award of mail pay 
to TWA, and the provisions of the Civil Aeronautics Act clearly 
evidence an intention that only the carrier concerned and .the 
Postmaster General shall be permitted to participate either 
before the Board or the courts in matters relating to mail pay. 
In view of this fact, and since no right of intervention in mail 
rate procedings has been granted by the Board’s Rules of 
Practice, the Board’s order is merely one denying permissive 
intervention which the Court lacks authority to review. 

Further, if the Court should consider that a competitor upon 
proper allegations of interest is entitled to intervention in mail 
rate proceedings and to review of Board action taken therein, 
the Petition for Review is insufficient to invoke the jurisdiction 
of the Court which otherwise might exist. Petitioner is not an 
authorized competitor of TWA, but on the contrary is per¬ 
mitted to engage in only limited operations which are ancillary 
and complementary to the scheduled operations of the certifi¬ 
cated carriers. In addition, Petitioner has not alleged any 
direct adverse effect of a substantial character which will result 
to it from any action which might result or has resulted from the 
Board’s proceeding. On the contrary, Petitioner only specu¬ 
lates that if various contingencies occur some injury may result 
to it at an undisclosed future date. The Petition for Review 
accordingly should be dismissed for failure to disclose a sub¬ 
stantial interest in the order of which review is sought. 
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II 

If the Court should determine that it has jurisdiction to 
review the Board’s order, the order must be affirmed since it is 
supported by adequate findings and does not represent arbi¬ 
trary or capricious action by the Board. Even if Petitioner is 
entitled to intervene of right in that part of the proceeding in 
which a permanent mail rate will be determined for TWA’s 
operations, it has failed to allege any facts which would demon¬ 
strate any right to intervene in that portion of the proceeding 
in which a temporary rate was fixed and from which it was 
excluded. 

ARGUMENT 

L The Court lacks jurisdiction to review the Board’s order 

A. The Petition for Renew seeks an advisory opinion from the Court and 

presents no case or controversy to which the judicial power extends 

It is submitted that the allegations contained in the Peti¬ 
tion for Review, and the arguments presented by Petitioner’s 
brief, conclusively demonstrate that no justiciable controversy 
is presented to the Court. 12 

The Petition for Review herein seeks review only of that 
order which denied Petitioner’s request for intervention in the 
proceeding before the Board. Although devoting a major por¬ 
tion of its Petition and brief to an expression of its views con¬ 
cerning the propriety of the Board’s temporary rate procedures, 
Petitioner has not sought review of the order increasing TWA’s 
temporary rate of mail pay. On the contrary, the Petition in 
terms states that it was filed for the purpose of securing a ruling 
on Petitioner’s lawful rights with respect to intervention so 
that its rights will be known in the event that further tempo¬ 
rary rate increases hereafter may be proposed by the Board 
(App. 16). Clearly the ruling requested concerning Peti- 

" Although the Court has heretofore denied the Board’s Motion to Dismiss 
based upon identical grounds, the doctrine of the “law of the case’’ does 
not preclude the Board from again urging Its jurisdictional objections nor 
the Court from considering such objections. Messenger v. Anderson, 225 
U. S. 436 (1912); Kcmpe v. United States, 160 F. (2d) 406 (C. C. A_ 8,1947), 
cert, den, 331 U. S. 843 (1947); Poison Logging Company v. United States , 
160 F. (2d) 712 (C. C. A. 9,1947). 
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tioner’s right to have participated in that portion of the pro¬ 
ceeding in which the temporary rate was fixed can have no 
effect upon the rate already determined since that rate stands 
unchallenged. Accordingly, any opinion which the Court 
might enter cannot affect the temporary rate order entered in 
the proceeding and will be of only academic interest in the 
present posture of the case. It is true that an expression of 
the Court’s views concerning Petitioner’s rights in the premises 
would be of assistance in guiding the parties in future cases or 
in the event that further temporary mail rate increases should 
be proposed for TWA’s international operations. However, 
the Court is not empowered to declare for the government of 
future cases principles of law which cannot affect the result in 
the case before it. St. Pierre v. United States, 319 XJ. S. 41 
(1943); United States v. Alaska S. S. Co., 253 U. S. 113 (1920); 
Nelson v. B. Simon Hardware Company, 79 App. D. C. 250,145 
F. (2d) 386 (1944); Spreckels Sugar Company v. Wickard, 75 
App. D. C. 44,131F. (2d) 12 (1941). 

It is recognized that, in a case in which an actual controversy 
initially is presented as a result of the order of an administra¬ 
tive agency, authority exists for the proposition that the courts 
under certain circumstances may consider in determining 
whether the case is in fact moot the possibility that the same 
action will be repeated and the need of an opinion for the guid¬ 
ance of the agency. Southern Pacific Terminal Co. v. Inter¬ 
state Commerce Commission, 219 U. S. 498 (1911); Gay Union 
Corporation v. Wallace, 71 App. D. C. 382, 112 F. (2d) 192 
(1940), cert. den. 310 U. S. 647 (1940). However, this is not 
the situation with respect to the issues in the case relating to 
Petitioner’s right of intervention in that portion of the Board’s 
proceeding in which TWA was granted a temporary increase in 
mail compensation. Here the Court initially is confronted 
with a Petition seeking only an advisory opinion and no juris¬ 
diction attaches to this portion of the proceeding. If Petitioner 
wished to secure an opinion on this point it should have chal¬ 
lenged the order increasing TWA’s rate of compensation, just 
as it has done in the case before the Court involving the 
orders granting increases in mail pay to American Overseas 
Airlines and Pan American Airways. 
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In opposing the Board’s Motion to Dismiss, Petitioner 
placed considerable reliance upon its contention that the Board 
had refused it intervention in the permanent mail rate proceed¬ 
ing of which the temporary proceeding was only a part, and 
accordingly that an actual controversy was presented by the 
Petition for Review. Notwithstanding this fact, practically 
all of Petitioner’s arguments are directed to its asserted right 
to have participated in the fixing of the temporary rate, and 
it is obvious that Petitioner’s real purpose, as admitted by its 
Petition for Review, is to secure a ruling on this point. Ac¬ 
tually, no legal controversy exists between the parties concern¬ 
ing intervention in the permanent rate proceeding. It is 
perfectly clear from the caption of the order denying interven¬ 
tion and the findings contained therein that the Board con¬ 
sidered that it was denying Petitioner intervention in the 
proceeding only with respect to the proposed temporary rate. 
No findings were made concerning intervention in that portion 
of the proceeding in whjch a permanent rate will be fixed, nor 
did the Board purport to pass upon this problem. On the con¬ 
trary, the Board expressly stated its willingness to consider 
whether Petitioner should be permitted to participate in the 
fixing of a final rate upon a later timely request therefor. Peti¬ 
tioner’s brief cites with apparent approval the action of the 
Board in permitting Slick Airways to intervene in the mail 
rate proceedings of the “big four” domestic carriers with re¬ 
spect to certain limited issues involved in the fixing of perman¬ 
ent rates, and relies upon that action to support its claim for 
intervention in TWA’s proceeding. Intervention already has 
been granted to Petitioner in the mail rate proceedings of Pan 
American Airways and American Overseas Airlines to pre¬ 
cisely the same extent as that accorded to Slick, and presumably 
would be similarly granted to Petitioner in TWA’s proceeding 
upon request therefor. Aside from the fact that Petitioner 
is not entitled to review of the Board’s incidental action in 
denying intervention in the permanent rate proceeding at a 
time when the Board has stated its willingness to reconsider 
its action, 13 there simply is no legal issue between the parties 

” See Norfolk <£ Western Raihoay Co. v. United States, 287 U. S. 134 (1932). 
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with respect to such intervention. Under these circumstances, 
it is submitted that the Petition for Review should be dismissed 
for want of a justiciable controversy. 14 

B. The Court lacks jurisdiction to review the Board’s interlocutory order 

denying intervention other than as an incident to review of a final definitive 

order entered in the Board’s proceeding 

If the Court should be of the opinion that a justiciable con¬ 
troversy otherwise is presented by the Petition for Review, the 
question next arises of whether the Court has jurisdiction to 
review an interlocutory order entered in a proceeding inde¬ 
pendently of review of a final definitive order entered therein. 
As hereinafter demonstrated, this Court in Sykes v. Jenny 
Wren Co., 64 App. D. C. 379, 78 F. (2d) 729 (1935), cert. den. 
296 U. S. 624 (1935) has indicated that it lacks such jurisdic¬ 
tion, and the case is believed to be controlling on this point. 

The rule in Court proceedings relied upon by Petitioner to 
support the Court’s jurisdiction is that an order denying inter¬ 
vention is immediately appealable if intervention was of right. 
However, a person not a party to a judicial proceeding cannot 
appeal from any subsequent order or judgment in the case 
unless he is permitted to intervene. Accordingly, the order 
denying intervention has the degree of definitiveness which 
supports an appeal therefrom. Brotherhood of Railroad 
Trainmen v. Baltimore & Ohio Railroad Company, 331 U. S. 
519, 524 (1947). On the other hand, judicial review of a final 

M In Case No. 10242 Petitioner has urged as error the Board’s action in 
limiting its participation to issues relating to the transportation of air cargo. 
Anticipating just such probable action on the part of the Board in this case. 
Petitioner’s brief requests that the Court direct the Board to permit par¬ 
ticipation in future stages of the case without limitation as to issues. The 
difficulty with this suggestion, as is true of Petitioner’s entire case herein, 
is that an attempt is being made to litigate issues not properly raised by the 
pleadings and record in this case. Both the Petitions for Intervention and 
Review allege a claimed interest only in TWA’s cargo operations, and the 
probable action of the Board in granting intervention only with respect to 
these issues would constitute a grant of intervention precisely within the 
confines of the interest alleged. The Board of course properly may restrict 
Petitioner’s participation in the proceeding to those issues therein which 
concern it, even if intervention in the proceeding is considered to be of 
right. National Broadcasting Co. v. Federal Communications Commission, 
TO App. D. C. 238,132 P. (2d) 545 (1942), afTd., 319 U. S. 239 (1943). 
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administrative order may be obtained by a person demonstrat¬ 
ing a substantial interest in that order notwithstanding the 
fact that such person was not a party to the administrative 
proceeding. In view of this fact, the practical necessities 
which have led the courts to permit an exception from the usual 
rules governing appeals in the case of judicial orders denying 
intervention do not exist in the case of similar administrative 
orders. 

No citation of authority is required to establish the proposi¬ 
tion that the reviewing Jurisdiction conferred upon this Court 
is limited to what may be said to be “final” orders. It is a 
settled principle of law that interlocutory orders relating to the 
conduct of a proceeding lack that finality requisite to immedi¬ 
ate review thereof. 15 The rationale of all the cases is the same, 
namely that the administrative process should not be subjected 
to interruption and delay when the courts are able at the con¬ 
clusion of the proceeding to review the final orders entered, 
and to correct any errors of law that may have occurred during 
the course of the proceeding. 16 In many instances, these inter- 

14 See e. g. Federal Forcer Commission v. Metropolitan Edison Co., 304 
U. S. 375 (1938) (order directing attendance at a bearing); Aluminum Co. 
of America v. Federal Forcer Commission, 76 App. D. C. 182, 130 F. (2d) 
445 (1942); (orders denying petitions for service of trial examiner’s report); 
Eastern Utilities Association v. Securities and Exchange Commission, 162 
F. (2d) 385 (C. C. A. 1, 1947) (order denying motion to transfer place of 
hearing); MaUory Coal Co. v. Coal Commission, 69 App. D. C. 160,99 F. (2d) 
399 (1938) (order directing cost reports to be made available at hearing); 
Mansfield Journal Co. v. Federal Communications Commission, No. 9817, 
decided by this Court on March 7, 1949 (order severing applications in a 
consolidated proceeding). 

“That this was the intent of Congress with respect to the review of 
procedural or interlocutory orders of administrative agencies is evident 
from the recently enacted Administrative Procedure Act of 1946 (5 U. S. C. 
1001, et seq.). Section 10 (c) of that Act provides, in part, as follows: 

"Any preliminary, procedural, or intermediate agency action or ruling not 
directly reviewable shall be subject to review upon the review of the final 
agency action.” 

The Attorney General’s Manual on the Administrative Procedure Act 
(1947) states (p. 103): 

"This language was designed ‘to negative any intention to make reviewable 
merely preliminary or procedural orders where there is a subsequent and 
adequate remedy at law available, as is presently the rule.* Senate Compara¬ 
tive Print, June 1945, p. 19 (Sen. Doc. p. 37). For example, intermediate 
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locutory orders may deny substantial rights to parties and their 
entry may require that the final order entered in the proceeding 
be vacated and further proceedings held to correct the errors 
committed. Notwithstanding this possibility, Congress in pro¬ 
viding for judicial review of agency action has chosen to sub¬ 
ject the agency and the parties to the necessity of such further 
proceedings subsequent to review rather than to interrupt the 
administrative process by the review of interlocutory orders. 
Aluminum Co. of America v. Federal Power Commission, 76 
App. D.C. 182,130F. (2d) 445,452 (1942). 

Furthermore, in many instances the final action in the pro¬ 
ceeding is such that no adverse effect will have resulted from 
the interlocutory action complained against, and no necessity 
will then exist for invoking judicial review. Since review of 
interlocutory orders denying intervention also will inevitably 
result in delaying the administrative process, and since a possi¬ 
bility also exists that the final action in the proceeding will not 
adversely affect the petitioner for intervention, orders deny¬ 
ing intervention in administrative proceedings should be re¬ 
viewed in precisely the same manner as any other interlocu¬ 
tory order and for the same reasons. 17 

orders such as orders setting matters for hearing are not reviewable either 
directly ( F-cderal Potcer Commission v. metropolitan Edison Co., 304 U. S. 
375 (193S)) or collaterally, as by suits for injunction ( Myers v. Bethlehem 
Shipbuilding Corp.. 303 U. S. 41 (1938)) or declaratory judgment ( Macauley 
v. Waterman S. S. Co.. 327 U. S. 540 (1946); Federal Power Commission v. 
Arkansas Power A Light Co„ per curiam, 330 U. S. 802 (1947)). The pro¬ 
vision for review of such questions as a part of the review of final agency 
action restates existing practice. See section 10 (e) (4).” 

The Circuit Court of Appeals for the First Circuit has observed that 
section 10 (c) of tlie Administrative Procedure Act “seems to us to recog¬ 
nize the continued validity of the decisions we have previously cited, holding 
that preliminary or procedural orders of an administrative body are not 
directly subject to court review.” Eastern Utilities Assoc, v. Securities and 
Exchange Commission, supra, note 15. 

n See Utah Fuel Co. v. Coal Commission, 69 App. D. C. 333, 101 F. (2d) 
426, 432 (1938), affd 306 U. S. 56 (1939), wherein the Court stated that: 
“To permit judicial review, either by injunction or declaratory judgment, 
of every procedural, preliminary, and interlocutory order or ruling by 
which a person may consider himself aggrieved, would afford opportunity 
for constant delays in the course of administrative proceedings, and would 
render orderly administrative procedure impossible. Moreover, it would 
result in bringing to the courts such an avalanche of trivial procedural 
questions as largely to monopolize their time and energies.” 



17 


In Sykes v. Jenny Wren Co., supra, a majority of this Court 
was of the opinion that review of an order denying interven¬ 
tion in a proceeding before the Federal Communications Com¬ 
mission could be secured only in the manner provided in the 
Communications Act and then only after final decision in the 
proceeding by the Commission. The petitioner in that case, 
recognizing that this Court was not authorized to review an 
interlocutory order denying intervention, had brought an ac¬ 
tion in the District Court seeking to enjoin further proceed¬ 
ings before the Commission without his participation. 
Although a vigorous dissent was filed in the case asserting 
that the petitioner was entitled of right to intervene in the 
proceeding, it is significant to note that the dissenting jus¬ 
tices did not express any disagreement with the principal im¬ 
plicit in the decision of the majority that the Court’s power 
to review an interlocutory order denying intervention could 
be exercised only in connection with review of a final defini¬ 
tive order, but on the contrary because of that fact thought 
that a case was presented in which the District Court should 
have authority to act. 

It is recognized that other courts have indicated that an 
order denying intervention in an administrative proceeding is 
immediately reviewable if intervention was of right. Alston 
Coal Co. v. Federal Power Commission , 137 F. (2d) 740 (C. C. 
A. 10,1943); OJcin v. Securities and Exchange Commission, 143 
F. (2d) 960 (C. C. A. 2, 1944). In the Alston case, the Tenth 
Circuit obviously relied upon the rule applicable to judicial 
proceedings and also was of the view that the case of Federal 
Communications Commission v. National Broadcasting Com¬ 
pany, 319 U. S. 239 (1943), lent support to the applicability of 
that rule. It is true that this latter case did state that KOA 
was entitled to review of the Commission’s order denying inter¬ 
vention. However, review was sought of that order as an inci¬ 
dent to review of the final action in the case, and the court did 
not purport to pass upon the question of when review of an 
order denying intervention could be had. Thus the Tenth 
Circuit’s reliance upon the National Broadcasting Company 
case in support of its views obviously was not well founded. 
The Okin case merely followed the Alston case. In neither 
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case did the court concerned indicate that any consideration 
was given to the reasons which militate against review of inter¬ 
locutory orders entered in administrative proceedings. 

It is respectfully submitted that the decision of this Court 
hi the Jenny Wren case indicating that the courts lack jurisdic¬ 
tion to review an interlocutory order denying intervention in 
an administrative proceeding other than as an incident to re¬ 
view of a final order entered in the proceeding is correct, and 
that the above cited cases indicating a contrary view are in 
error. Since Petitioner has not sought review of any final 
order in the Board’s proceeding, the Petition for Review should 
be dismissed for want of jurisdiction. 

C Petitioner had no right to intervene in the Board’s proceeding 

Even if the Court should overrule the foregoing jurisdictional 
objections, it nevertheless lacks jurisdiction to review the 
Board’s order unless Petitioner was entitled of right to intervene 
in the Board’s proceeding. Alston Coal Co. v. Federal Power 
Commission, supra; Okin v. Securities and Exchange Commis¬ 
sion, supra; cj. Brotherhood of Railroad Trainmen v. Baltimore 
& Ohio Railroad Company, supra. Accordingly, the Court 
must determine at this stage of the controversy whether Peti¬ 
tioner had a right to intervene in the Board’s proceeding for the 
purpose of ascertaining its jurisdiction. United States v. Cali¬ 
fornia Cooperative Canneries, 279 U. S. 553 (1929). 18 

In making this determination, consideration must be given 
to the question of whether a carrier is entitled of right under 
statute, regulation or general principles of law to intervene in 
a competitor’s mail rate proceeding, and if so, whether Peti¬ 
tioner’s allegations contained in its request for intervention are 

“Although the jurisdiction of the Court is invoked under Section 10 of 
the Administrative Procedure Act (5 U. S. C. 1009) as well as specific review 
provisions of the Civil Aeronautics Act, that section confers no authority 
upon the Court to review Board action additional to that already conferred by 
the Civil Aeronautics Act. See the Attorney General’s Manual on the Ad¬ 
ministrative Procedure Act, pp. 94-110 and authorities cited therein; cf 
Kirkland v. Atlantic Coast Line Railroad, 167 F. (2d) 529 (App. D. C. 1948), 
cert. den. 69 S. Ct. 65 (1948); Olin Industries v. National Labor Relations 
Board, 72F. Supp. 225,228 (D. Mass. 1947). 
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sufficient to place it within the category of those persons en¬ 
titled to intervention. 1 * 

1. In the absence of a right conferred by statute or Board 
regulation, competitors are not entitled to intervene in mad 
rate proceedings. —In the absence of some provision therefor 
by statute or regulation, a competing carrier clearly would 
have no standing either before the Board or the courts to con¬ 
test the validity of the Board’s action in increasing TWA’s 
mail rate even if it were alleged that such competitor was suf¬ 
fering or would suffer economic injury by the unlawful grant 
of public funds in the form of mail pay. Since TWA is author¬ 
ized to conduct its foreign operations free of Government con¬ 
trol over its rate level, 20 and since its competitors have no right 
to be free of rate competition nor any right to question the use 
made of public funds, no legally protected right of any other 
carrier could have been invaded by the Board’s action. Ala¬ 
bama Power Company v. I ekes, 302 U. S. 464 (1938); Tennessee 
Electric Power Co. v. Tennessee Valley Authority , 306 U. S. 118 

“While the problem of the Court’s jurisdiction is stated in terms of 
whether Petitioner had a right to intervene in the Board’s proceeding, the 
question also may be stated in terms of whether Petitioner has demonstrated 
that substantial interest required by section 1006 of the Act as a prerequisite 
to obtaining review of Board action. The question is probably identical 
under either statement of the problem. See National Broadcasting Co. v. 
Federal Communications Commission, 76 App. D. C. 238,132 F. (2d) 545, 549 
(1942) afTd 319 U. S. 239 (1943). If Petitioner has demonstrated a substan¬ 
tial interest in the Board’s proceeding within the meaning of section 1006 of 
the Act, then it was entitled of right to intervene therein and accordingly is 
entitled to invoke the reviewing jurisdiction of the Court. If it has not dem¬ 
onstrated any such substantial Interest, then it had no right of intervention 
and the Court lacks jurisdiction to review the Board’s order either because 
that order is merely a nonrevlewable discretionary order or because Peti¬ 
tioner lacks standing under the Act to invoke the Court’s reviewing powers. 
For the purposes of clarity, the problem is discussed primarily in terms of 
Petitioner’s right of intervention, with appropriate reference to decisions and 
principles governing the right to review of Board action in the proceeding in 
which intervention was denied. 

* The power of the Board to fix commodity and passenger rates extends 
only to domestic (interstate and overseas) air transportation. In thin 
connection, it may be noted that at the time of the passage of the Act, the 
Congress was not convinced of the necessity for or desirability of exercising 
rate control over foreign air transportation, nor has it subsequently acted 
in this matter. See section 404 (c)' of the Act (49 U. S. C. 484 (c)). 
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(1939). On the contrary, any injury which might result to a 
competing carrier from the use made of mail pay would be 
damnum absque injuria. 

Petitioner, of course, asserts that the principles of the cited 
cases have no application to the instant situation since a regula¬ 
tory statute is involved. We agree with that contention inso¬ 
far as it constitutes an assertion that Petitioner’s standing to 
participate in mail rate proceedings must be ascertained from 
an examination of the provisions of the Act and the Board’s 
regulations thereunder. The problem is exclusively one of 
statutory’ construction. If Congress by the provisions of the 
Act has conferred a right upon competing carriers to intervene 
in mail rate proceedings, or if the Board by regulation has 
conferred such a right, then this right must be accorded to 
Petitioner if it can demonstrate that it falls within the cate¬ 
gory of carriers entitled thereto. In the absence of such a 
right by statute or regulation, the cases cited clearly establish 
that Petitioner is not entitled to participate either before the 
Board or the courts in matters relating to TWA’s mail pay, 
since no legally protected interest of Petitioner could be 
harmed by any use which might be made of that pay. 

2. The Civil Aeronautics Act confers no right upon competi¬ 
tors to intervene in mail rate proceedings .—The Civil Aero¬ 
nautics Act does not in terms confer any right upon competitors 
to intervene in mail rate proceedings, nor do the provisions of 
the Act relating to these proceedings evidence any concern for 
the interests of competitors. On the contrary, the inference 
to be drawn from the Act is that Congress did not intend that 
competitors have any right to participate in matters relating 
to mail pay, since almost every other regulatory provision 
thereof definitely recognizes the interests of third persons, in¬ 
cluding those provisions relating to the actual transportation 
of mail. Section 405 (e) (49 U. S. C. 485 (e)) provides that 
any person aggrieved by an order of the Postmaster General 
changing mail schedules may obtain review thereof by the 
Board. 

Provision is made in the Act for notice to interested persons 
of applications for certificates of public convenience and neces- 
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sity, 21 applications for foreign air carrier permits, 22 applica¬ 
tions for approval of consolidations, mergers, purchases, leases, 
operating contracts and acquisitions of control, 23 and public 
hearing is specifically required with respect to such applica¬ 
tions. 24 Interested persons are also given the right to support 
or protest abandonments of service by air carriers, 25 and altera¬ 
tions, suspensions or revocations of foreign air carrier permits.* 
Third persons may initiate action for or support or protest 
modifications, amendments, suspensions and revocations of 
certificates of public convenience and necessity. 27 Any per¬ 
son may file a complaint with the Board with respect to any 
violation or omission of any requirement of the Act or the 
Board's regulations, including the lawfulness of proposed or 
existing tariffs. 28 

In addition to the foregoing provisions applicable alike to 
competing carriers and other interested third persons, the Act 
provides other specific remedies for the protection of carriers. 
Pursuant to section 411 (49 U. S. C. 491), any air carrier may 
complain to the Board concerning any unfair or deceptive 
practice or unfair method of competition engaged in by another 
carrier, and the Board may take appropriate action thereon. 
Protection against unauthorized competitive operations is 
afforded by the provisions of section 1007 (a) (49 U. S. C. 647 
(a)) which permit “any party in interest” to seek an injunc¬ 
tion in the appropriate district court of the United States 
against such operations. 

In sharp contrast to the above cited provisions of the Act, 
section 406 (a) provides only that the Board is “empowered 
and directed, upon its own initiative or upon petition of the 
Postmaster General or an air carrier, (1) to fix and determine 
from time to time, after notice and hearing, the fair and reason- 

a Section 401 (b), 49 U. S. C. 481 (b). 

11 Section 402 (d), 49 U. S. C. 482 (d). 

** Section 408 (b), 49 U. S. C. 488 (b). 

** Section 401 (c), 49 U. S. C. 481 (c); Section 402 (e), 49 U. S. 0.482 (e); 
Section 408 (b), 49 U. S. C. 488 (b). 

* Section 401 (k), 49 U. S. C. 481 (k). 

** Section 402 (g), 49 U. S. C. 482 (g). 

17 Section 401 (h), 49 U. S. C. 481 (h). 

■ Section 1002,49 U. S. C. 642. 

839368—49 - 4 
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able rates of compensation for the transportation of mail by 
aircraft . . . ”. No provision is made for notice to other air 
carriers of such a proceeding, for public hearing therein, or for 
the institution of a mail rate proceeding by any person other 
than the Board, the Postmaster General, and the carrier. The 
absence of such provisions is especially significant in the 
light of the authority granted by section 406 (b) to “fix differ¬ 
ent rates for different air carriers or classes of air carriers, and 
different classes of service.” 

These different rates authorized to be fixed clearly might 
place a particular carrier or class of carriers at a decided com¬ 
petitive advantage over carriers receiving less compensation. 
This fact could not have escaped the attention of Congress. 
Paraphrasing the language employed by this Court in a recent 
decision involving the construction of the Civil Aeronautics 
Act, 29 if Congress had intended that competing carriers be 
authorized to participate in one another’s mail rate proceedings, 
it would seem that it would have made appropriate provisions 
therefor in the statute. It did not do so. The failure to make 
such provisions or to evidence any such intent inevitably leads 
to the conclusion that Congress intended that only the carrier 
concerned and the Postmaster General be authorized to par¬ 
ticipate in mail rate proceedings. 80 

The reason is obvious for this failure to confer upon third 
persons any right of participation in matters relating to mail 
pay. A mail rate proceeding simply is not the proper forum 
for adjusting conflicting competitive and private interests. 
Other sections of the Act are adapted to and were intended to 
serve that purpose. Any contention that a domestic rate is 
unfair or uneconomic may be presented to the Board in the 
manner prescribed by the Act and the Board has ample au¬ 
thority to compel adjustments in rates if the contention is well 

* Standard Airlines, Inc. v. Civil Aeronautics Board, No. 9978, decided 
May 2, 1949. 

" The Board has concluded from an examination of the provisions of the 
Act that Congress did not intend to give competitors the right to intervene 
in mail rate proceedings, no matter how substantial the effect of a proposed 
mail rate action might he upon them (Infra, pp. 42,43). 
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founded. The fact that the Board does not have this direct 
power over foreign rates is one of the principal contentions 
advanced by Petitioner for the necessity of permitting inter¬ 
vention in mail rate proceedings. However, Congress has not 
been convinced of the necessity for conferring this power upon 
the Board. If direct protection against competitive rates in 
foreign air transportation is desirable or required, the grant¬ 
ing of that protection lies with Congress, not the Courts. 51 

Furthermore, the award of mail pay presents an entirely 
different problem from that involved in the more conventional 
types of regulatory action. A mail rate is simply a determina¬ 
tion by the government of the amount that a carrier should 
be subsidized in order to promote the development of com¬ 
merce, national defense and the postal service. This is pe¬ 
culiarly and exclusively a governmental determination. If 
Congress had made direct awards of subsidies to air carriers 
or had provided directly for payment of fixed amounts involv¬ 
ing large elements of subsidy in contracts to carry mail, there 
clearly would be no right of other persons to challenge the 
amount of money so paid. The Civil Aeronautics Act estab¬ 
lishes basically the same relationship between the govern¬ 
ment and the air carriers with the Board acting as the agent 
of Congress in administering the subsidy provisions of the 
Act. The amount that is paid is of exclusive concern to the 
government and to the carrier. 

Just as the fixing of a mail rate differs from the usual type 
of regulatory action, so also does the effect of that mail rate 

“As a practical matter, competing carriers are not entirely without pro¬ 
tection against destructive competitive rates in foreign air transportation 
which might be established by the carriers authorized to operated sched¬ 
uled services across the North Atlantic. The rates of both United States 
and foreign scheduled carriers in this area are fixed pursuant to conference 
agreement under the auspices of the International Air Transport Associa¬ 
tion (LATA). Particular schedules of rates so fixed are subject to Board 
approval under the provisions of section 412 of the Act, insofar as United 
States carriers are concerned. If any proposed schedule of rates is objec¬ 
tionable to Petitioner, it may complain to the Board at the time the schedule 
is filed for approval. At that time the Board can then consider Petitioner’s 
assertions respecting that rate in the light of the competitive situation exist¬ 
ing between foreign and United States carriers, a comparison which must 
be made for obvious reasons of public policy. 
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upon competitors differ from the effect resulting from other 
regulatory action. The competitive advantage which results 
from the receipt of mail pay is an indirect one comparable to 
that which would result if a particular carrier possessed other 
revenues or could obtain loans which might be utilized to 
support its lawful carrier activities. Such an effect differs in 
marked degree from the immediate competitive effect created 
by reduced rates charged to the public or by the extension of 
a route into new territory. There the effect upon competitors 
is direct and immediate. 

As heretofore stated, the general regulatory provisions of 
the Act provide protection to competitors against practically 
all improper practices which may directly result from the use 
of mail pay whether in the form of destructive rates or other¬ 
wise. Identical protection is afforded against the same im¬ 
proper competitive practices which may directly result from 
the use of any other funds in the carrier’s possession however 
obtained. The Board does lack direct power to regulate the 
level of foreign rates. However, TWA’s ability to charge low 
cargo rates in foreign air transportation is not dependent upon 
mail pay received for those operations, but may be accom¬ 
plished by the use of other funds in its possession, including 
mail pay lawfully received from other operations. The in¬ 
herent ability of TWA to engage in destructive foreign rate 
competition, therefore, does not stem from the receipt of mail 
pay in the proceeding in which intervention was sought, but 
from the failure of Congress to confer regulatory jurisdiction 
over foreign rates upon the Board. 

Petitioner contends that a right of intervention in mail rate 
proceedings has been conferred upon competitors in that such 
competitors are entitled to obtain review of mail rate orders 
pursuant to the provisions of section 1006 of the Act. That 
section provides that “any order” of the Board may be reviewed 
upon the petition of any person disclosing a “substantial inter¬ 
est” in the order. In reliance upon various cases holding that 
adversely affected persons not suffering legal injury have au¬ 
thority to vindicate the public interest by initiating review of 
agency action under similar review provisions in other stat- 



25 


utes, 32 Petitioner asserts that as a competitor it similarly may 
invoke review of mail rate orders for the purpose of vindicating 
the public interest, and because of this fact is entitled to partici¬ 
pate before the Board in mail rate proceedings for the same 
purpose. Respondent has no quarrel with the doctrine of the 
cases relied upon by Petitioner or the view that persons entitled 
to obtain review of Board orders also are entitled to participate 
in the proceedings in which those orders are formulated. A 
similar result should be and is reached under the Civil Aero¬ 
nautics Act in situations in which the substantive provisions 
of the Act evidence a concern for the interests of third persons 
in any action which the Board may take and where a showing 
has been made of an adverse effect upon the Petitioner. How¬ 
ever, section 1006 is a general section not designed to provide 
review of any single type of Board action, but rather intended 
to be applicable where appropriate to the many actions which 
the Board may take in performing its various functions and 
duties relating to all phases of air transportation. 33 The cited 

* Federal Communications Commission v. Sanders Brothers Radio Station , 
309 U. S. 470 (1940); Scripps-Uoicard Radio , Inc. v. Federal Communications 
Commission, 316 U. S. 4 (1942), Associated Industries v. I ekes, 134 F. (2d) 
694 (C. C. A. 2,1943). 

** In this respect the review provisions of the Civil Aeronautics Act differ 
from those of the Federal Communications Act involved in the Sanders and 
Scripps-Hoicard cases. There the review provision was in terms applicable 
to third persons “whose interests are adversely affected by any decision of 
the Commission granting or refusing” radio licenses. In holding that a 
competitor not suffering legal wrong could properly invoke the jurisdiction 
of the reviewing court, the Supreme Court merely gave effect to the obvious 
congressional intent since otherwise no third person could have obtained 
review of the Commission’s action in granting a radio license, and the review 
provisions contained in that Act would have been rendered meaningless. It 
Is unnecessary to hold that the review provisions of the Civil Aeronautics 
Act confer a right upon competitors to invoke judicial review of mail rate 
orders in order to give meaning to section 1006. 

In the Associated Industries case, also relied upon by Petitioner, it was 
held that a consumer had standing to invoke review of an order fixing the 
price of coal. Although such review was permitted under a general review 
provision, it is significant that one of the declared purposes of the Act in con¬ 
ferring price fixing authority was to protect the interests of consumers, 
and that the Court relied largely upon that intent in reaching its decision. 
Although Petitioner asserts .that the same position was taken by the Coal 
Commission in that case as was taken by the Board in its Motion to Dismiss, 
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cases upon which Petitioner relies are not authority for the 
proposition that such a general provision, standing alone, con¬ 
fers the right of review upon interested persons of all the vary- 
ihg types of orders which the Board enters in administering the 
Act. On the contrary, it has been held that the substantive 
portions of the Act are controlling in determining whether a 
particular Board action is re viewable rather than the provi¬ 
sions of section 1006. Chicago and Southern Airlines v. Water¬ 
man Steamship Corporation, 333 U. S. 103 (1948). The sub¬ 
stantive provisions of the Act relating to mail pay disclose that 
Congress did not confer any right upon competitors to invoke 
review of mail rate orders. 

The position taken herein of course invokes the query of who 
can protect the public interest in matters relating to mail pay 
if competitors are not allowed to champion that interest before 
the Board and the courts in a case in which the receiving carrier 
and the Postmaster General do not complain. The answer is 
that in such a case Congress is the proper body to exercise any 
necessary supervision over the actions of the public officials 
charged with safeguarding the public interest in dispensing 
mail pay. Through its utilization of two agencies of govern¬ 
ment to administer the subsidy provisions of the Act and 
through its control over appropriations, together with its 
general powers over the Board which it has created, Con¬ 
gress is quite capable of protecting the public interest in 
subsidy matters if the Board and the Postmaster General are 
derelict in their duties. The fact that the possibility of such 
dereliction may exist does not of itself confer any right upon 
Petitioner to participate in mail rate proceedings to safeguard 
the public interest or clothe the Court with jurisdiction to 
review Board action therein for that purpose. As has been 

such is not the case. The position taken in the Associated Industries case 
was stated in the opinion to be that a “person aggrieved” was only one who 
wonld have standing to sue in the absence of the statutory review pro¬ 
visions. The Board’s motion was perfectly clear upon the point that the 
problem of Petitioner's standing before the Board and the Court on matters 
relating to mail pay was one of statutory construction unhampered by any 
question of legally protected interests since no such interests prisfrd . 
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appropriately stated in language fully applicable to the present 
case: 

. . . courts are not charged with general guard¬ 
ianship against all potential mischief in the complicated 
tasks of government. The present case makes timely 
the reminder that “legislatures are ultimate guardians 
of the liberties and welfare of the people in quite as 
great a degree as the courts”. Missouri, K. <& T. Ry. v. 
May, 194 U. S. 267, 270. Congress which creates and 
sustains these agencies must be trusted to correct what¬ 
ever defects experience may reveal.* 4 

3. The Board's Rules of Practice confer no right upon com¬ 
petitors to intervene in mail rate proceedings. —The Board’s 
Rules of Practice governing intervention in its proceedings pro¬ 
vide in pertinent part: 

(1) Any person having a substantial interest in the 
subject matter of any proceeding may petition for leave 
to intervene in such proceeding and may become a party 
thereto upon compliance with the provisions of this 
paragraph. In general, such petitions will not be 
granted unless it shall be found: 

(1) that such person has a statutory right to be made a 
party to such proceeding; or 

(ii) that such person will or may be bound by the order 
to be entered in the proceeding; or 

(iii) that such person has a property or financial inter¬ 
est which may not be adequately represented by existing 
parties, if such intervention would not unduly broaden 
the issues or delay the proceeding. 

(2) * * * The petition shall clearly set forth 
the interest of the petitioner, and shall otherwise com¬ 
ply with the requirements of section 285.3 of this part. 

(3) * * * Interventions herein provided are for 
administrative purposes, and no decision to grant leave 
to intervene shall be deemed to constitute a finding or 
determination that the intervening party has such a 

* Federal Communications Commission v. PottsviUe Broadcasting Com• 
pony, 300 U. S. 334,146 (1940). 
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substantial interest in the order that is to be entered in 
that proceeding as will entitle it to demand court review 
of such order. 

It is apparent that categories (i) and (ii) of the persons 
permitted to intervene in Board proceedings are those entitled 
to intervention of right regardless of Board regulations and it 
will be noted that the Board does not purport to require any 
finding other than that such a right exists before granting inter¬ 
vention. Category (iii) on the other hand requires a finding 
both of a substantial property or financial interest and that the 
requested intervention will not unduly broaden or delay the 
proceeding, and clearly relates to persons who in the absence 
of the Board’s regulations would have no claim to a right of 
intervention. 35 Petitioner’s application for intervention in 
terms fell within category (iii), and the Board acting pursuant 
to that porton of the regulation denied the petition upon the 
grounds that intervention at that time would unduly broaden 
the issues and might seriously delay the proceeding to such an 
extent that the very purposes of the temporary rate proceeding 
would be defeated. 

Petitioner now asserts that as a competitor it was entitled 
to intervene of right in the Board’s proceeding and that the 
Board could not deny it intervention upon the basis of these 
findings. If a right to intervention is granted to competitors 
by a fair construction of the Act, then Petitioner’s request 
would fall within category (i) of the Board’s rules and no 
problem would then exist concerning the Board’s regulations. 
Whether such a right is conferred by the Act and whether 
Petitioner has demonstrated a competitor’s interest in the pro¬ 
ceeding are, of course, the principal questions presented for 
determination. However, Petitioner apparently seeks to 
establish a right of intervention derived solely from category 
(iii) of the Board’s regulations, and it is only to this problem 

* Under court rules governing intervention, an interest which may not be 
adequately represented by other persons does not of Itself entitle a person to 
intervention of right. It must also be shown that such a person will or may 
be bound by the judgment entered therein. Rule 24 (a) of the Rules of 
Civil Procedure. 
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that the present discussion is addressed. The Board readily 
concedes that its rules governing intervention must be admin¬ 
istered with an even hand, and that if Petitioner did properly 
fall within category (iii) it should have been granted inter¬ 
vention in the proceeding. However, the Board did not con¬ 
sider that Petitioner met the. tests prescribed therein and ac¬ 
cordingly denied intervention in that portion of the proceeding 
in which the temporary rate was fixed. 

Although Petitioner’s argument upon this point is not 
clearly defined, it apparently is that the Board by including 
the class of persons set forth in category (iii) under the gen¬ 
eral classification of substantially interested persons has 
thereby created an absolute right of intervention in such per¬ 
sons. Recognizing however that this claimed absolute right 
conferred is only a conditional right, it seeks to rid itself of 
the condition that the right accorded will be granted only if 
the person having the specified interest will not unduly delay 
or broaden the proceeding, and to preserve the remainder of 
the right unimpaired. Even if this condition should be 
stricken, Petitioner still has not demonstrated any right of 
intervention in the Board’s proceeding conferred by Board 
regulations since it still must qualify as a person having a sub¬ 
stantial‘property or financial interest not adequately repre¬ 
sented by other parties. 3 * The most that Petitioner could 

** Actually the condition relating to broadening and delaying the pro¬ 
ceeding is not one for the convenience of the Board, as Petitioner asserts, 
but rather for the protection of the interests of other parties to the pro¬ 
ceeding and the efficient discharge of the Board’s functions. Cf. Buie 
24 (b> of the Rules of Civil Procedure which provide that in granting per¬ 
missive intervention “the court shall consider whether intervention will 
unduly delay or prejudice the adjudication of the rights of the original 
parties.” 

Aside from the fact that the limitation contained in the Board’s regu¬ 
lations is believed to be perfectly valid, the Court lacks authority to strike 
the limitation in the manner suggested by Petitioner and apply the remainder 
-of the regulations in such fashion that a result not intended by the Board 
will be reached. Addison v. Holly HiU, 332 U. S. 607, 618, 619 (1944). If 
the Board as a matter of law is required to grant Intervention of right to 
persons occupying the third category of its regulations regardless of whether 
their participation wiU delay or broaden the proceeding, that determination 
must be made despite the Board’s regulations and not pursuant to .an exer¬ 
cise by the Court of the rule making powers of the Board. 
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gain by the acceptance of its views is a rilling that the Board 
should have based its denial of intervention upon a deter¬ 
mination of whether Petitioner had a substantial property or 
financial interest in the proceeding and a remand to the Board 
for a determination of this point. The Board already has de¬ 
termined this point adversely to Petitioner upon identical! 
allegations filed in similar Board proceedings, and such a de¬ 
termination would serve no purpose in this case since the 
question of whether Petitioner should have been permitted to 
intervene in the temporary rate proceeding is moot. 

It is perfectly plain that Petitioner cannot make out a right 
of intervention in mail rate proceedings under the Board’s 
Rules of Practice in addition to any right which may have been 
conferred by the Act. The question of whether Petitioner 
has a substantial interest in the Board’s proceeding is essen¬ 
tially the same under either the Act or the Board’s rules. As 
heretofore and hereafter indicated it is not believed that any 
such substantial interest exists or has been alleged by Peti¬ 
tioner which would entitle it to intervention of right in TWA’s 
mail rate proceeding. 

4. Petitioner has failed to demonstrate any substantial in¬ 
terest in the Board's proceeding. —Even if the Court should 
consider that a competitor upon a proper showing has stand¬ 
ing to participate in mail rate proceedings and to invoke re¬ 
view of Board action therein, the Petition for Review still must 
be dismissed since Petitioner has not demonstrated any sub¬ 
stantial interest in the Board’s proceeding. A showing of 
substantial interest requires a demonstration of a direct ad¬ 
verse effect of a substantial character, and,it is not sufficient to 
show merely an indirect or speculative effect. American 
Power and Light Co. v. Securities and Exchange Commission, 
325 U. S. 385, 388 (1945); American Lecithin Co. v. McNutt, 
155 F. (2d) 784, 786 (C. C. A. 2, 1946), cert. den. 329 U. S. 
763 (1946); National Broadcasting Company v. Federal Com¬ 
munications Commission, 76 App. D. C. 238, 132 F. (2d) 545, 
549 (1942) aft’d 319 U. S. 239 (1943). 

Petitioner completely failed to allege any facts in its Peti¬ 
tion for Intervention which would demonstrate that it had 
any substantial interest in TWA’s mail rate proceeding. Such 
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Petition alleged generally that Petitioner’s operations were 
competitive with those of the certificated carriers, including 
TWA, and that those carriers receive mail pay whereas it does 
not. The Petition contained no allegation that the present 
or any proposed rates of the certificated carriers were or would 
be injurious to Petitioner. 37 No contention was made that the 
certificated carriers were in fact using mail pay to subsidize 
uneconomical property carriage Operations competitive with 
those of Petitioner or intended to do so. 38 Petitioner merely 
feared that such a result might occur. “A grave danger” of 
such future possibility existed, and Petitioner required assur¬ 
ance that TWA “shall not be permitted” to subsidize its freight 
operations through mail pay. Clearly, Petitioner failed to 
show any threatened substantial adverse effect upon its opera¬ 
tions before the Board nor has any such showing been made 
in the Petition for Review. In Air Line Pilots Association v. 
Civil Aeronautics Board, supra, the court rejected as insufficient 
to invoke review of a mail rate order a contention of threatened 
injury much more likely to have occurred than that asserted by 
Petitioner in this case. Petitioner’s contentions should be 
similarly rejected. 

Petitioner obviously is of the opinion that a mere claim that 
a competitive relationship exists between it and the certificated 
carriers, including TWA, is sufficient to support a right to 
roam at will throughout the Board’s proceedings involving the 
certificated carriers for the purpose of satisfying itself that 
nothing transpires which might have any possible effect upon 
its operations. Aside from the fact that a lawful competitor 
clearly has no such right simply by virtue of being a competitor, 
Petitioner has arrogated to itself a status which it does not 
possess. Petitioner’s authorized operations are restricted to 

** Petitioner cannot make such an allegation since its own asserted profit¬ 
able operations are conducted at rates substantially below those of the 
certificated carriers, including TWA. 

" In paragraph 24 of the Petitioner for Review the aUegation appears 
that “it is Petitioner’s belief that its (TWA’s) freight operations are con¬ 
ducted substantially below cost and that they can continue to be so con¬ 
ducted only because of government mail subsidy . . .”. Petitioner of course 
cannot present its case to the Board on one set of allegations and thereafter 
obtain review on another such set. 
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irregular operations not competitive to the scheduled opera¬ 
tions of the. certificated carriers. 39 It is not authorized to main- 
• 

tain any semblance of a route pattern in its operations. If 
Petitioner is in direct competition with TWA over many identi¬ 
cal route segments as alleged on page 2 of its brief, then that 
competition is illegal and certainly confers no standing upon 
Petitioner either to intervene in the Board’s proceeding or to 
seek review of any action taken therein. The only competi- 

* Petitioner is one of approximately 100 ‘'Large Irregular Carriers” and 
2000 “Small Irregular Carriers” authorized to engage in limited air trans¬ 
portation operations pursuant to a blanket exemption provided by Section 
292.1 of the Board’s Economic Regulations (14 C. F. R. 292.1). These 
carriers are authorized to engage in the domestic air transportation of 
passengers and property without limitation as to points served and similar 
world wide air transportation of property only. By definition contained in 
the Board’s Regulations, an Irregular Air Carrier Is one who. among other 
things, “does not operate, or hold out to the public expressly or by course 
of conduct that It operates one or more aircraft between designated points 
. . . regularly or with a reasonable degree of regularity.” A carrier is 
not deemed to be an irregular air carrier unless the services perfomed by 
It “are of such infrequency as to preclude an im plication of ;; uniform pat¬ 
tern or normal consistency of operations between . . . designated 
points.” Section 292.1 (b) (Pet. Brief, p. 47). 

In issuing the version of Section 292.1 under which Petitioner secured 
its Letter of Registration, the Board stated: “Because of the fact that irregu¬ 
lar services meet a different need and must be-infrequent and irregular, such 
services, if properly regulated under provisions of the Act other than those 
relating to certificates of public convenience and necessity, will not under 
present conditions have an adverse competitive effect upon the services per¬ 
formed by the certificated air carriers.” The Board also stated “such ir¬ 
regular services vary greatly with respect to type of service, and mi a need, 
which, because of fluctuations in the demand and the impossibility of de¬ 
termining where and when the demand will arise_ by its very nature cannot 
be fulfilled economically by carriers operating on regular schedules and 
routes.” Regulations Serial No. 388, dated May 5,1947. In a recent opinion 
(Standard Airlines , Inc., Exemption Request , Order Serial No. E-2805, de¬ 
cided October 13,1948) the Board stated: 

“The regulation, as shown by the recitals thereof and by the Board’s opin¬ 
ion in its Investigation of "Son-Scheduled Air Services , 6 C. A. B. 1049, was 
intended to permit and authorize irregular services to complement regular 
scheduled services. The latter by their very regularity and fixing of sched¬ 
ules provide a fixed and definite-quantum of service at known and specific 
times over regular routes and between fixed termini, and serve a fairly uni¬ 
form, average, and predictable demand. Irregular services could comple¬ 
ment this fixed pattern by providing services which are accommodated to 
unforeseeable demands and needs which fluctuate as to quantity, time and 
place . . 
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tive relationship which lawfully may exist between TWA and 
Petitioner is competition for the available traffic not served by 
scheduled operations and in which TWA may participate by 
virtue of the authority granted by section 401 (f) of the Act 
authorizing it to engage in special and charter services. This 
limited competitive relationship certainly does not support 
any such claim of right that petitioner asserts. 

In support of its contention that the bare allegation of a 
competitive relationship is sufficient to confer upon it a right 
of intervention in the Boards proceeding, and in justification 
for its failure to allege any facts demonstrating that a probable 
adverse effect of a substantial character would result to it from 
the Board’s proceeding, Petitioner asserts at page 12 of its brief 
that “neither the final rate to be fixed, the method used in 
determining it nor the effect it may have on TWA’s cargo posi¬ 
tion can be known until the rate proceeding shall be concluded 
and the final rate fixed.” Accordingly it argues that the right 
of intervention must be determined on the basis of the action 
which may be taken in the proceeding. This contention un¬ 
doubtedly is correct if a petitioner in a case in which third 
persons are entitled to intervene demonstrates that the relief 
requested by the parties will, if granted, have a substantial 
adverse effect upon it. No such case exists here. TWA is 
entitled to mail pay under the Act, and a mail rate at some level 
must be fixed for the carrier. Petitioner has utterly failed to 
allege any facts which would demonstrate that any adverse 
effect would result to it from any rate which the Board might 
fix, nor has it yet alleged that it is or will be adversely affected 
by the temporary rate actually granted. It merely speculates 
that the scheduled air lines may in the future carry property 
at uneconomical rates if excessive mail pay is granted, and that 
such carriage might have some effect upon its operations. 

In its opinion in National Broadcasting Company v. Federal 
Communications Commission, supra, at page 548, this Court is 
commenting upon the requirement that probable injury of a 
substantial character was required to support a Petition for 
Review of the Commission’s order stated: 

So much by way of limitation seems necessary to pre¬ 
vent vindication of the public interest from turning 
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into mass appeals by the industry at large, with result¬ 
ing hopeless clogging of the administrative process by 
judicial review. 

Further, with respect to intervention in the administrative 
proceeding by competitors , the Court at pages 555 and 556 of 
the mentioned opinion recognized that the s.tatutory require¬ 
ment there found to exist that an adversely affected competitor 
must be permitted to participate in licensing proceedings: 

. . . does not mean that every licensee who may be 
in some way, however minutely or remotely, affected by 
the change or who may consider or surmise that he will 
be affected is entitled to a hearing or that the hearing 

must be a full-panoplied judicial proceeding. 

* » • • • 

. . . with frequencies crowded as they are, a change 
in the frequency, power or time of one station may 
affect dozens, possibly hundreds of others, some seri¬ 
ously, some only slightly. Expedition of the Commis¬ 
sion’s functions requires that hearings must not become 
radio conventions or interminable trials like some receiv¬ 
ership proceedings. There must therefore be some 
limit to the number of persons entitled to participate as 
parties and to the extent to which those so entitled may 
take part. 

If the Court should hold that Petitioner, upon the showing 
made before the Board and the Court, has demonstrated any 
substantial interest in the Board’s proceeding or of the order 
of which review is sought, the result necessarily will be that 
the Board will be required to permit the entire industry to par¬ 
ticipate in any given proceeding upon request therefor and that 
mass appeals from the aviation industry at large will be per- 
mitted from mail rate orders. As heretofore stated, approxi¬ 
mately 100 noncertificated carriers have the identical authority 
to engage in air transportation as that held by Petitioner—the 
right to engage in world-wide irregular cargo operations with 
large transport type aircraft. More than 40 certificated car¬ 
riers possess the same authority by virtue of section 401 (f) of 
the Act. All of these carriers compete with one another for 
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the available nonscheduled and charter business, and any of 
them would possess the same right as Petitioner to intervene in 
a pending mail rate proceeding and to appeal from the action 
taken therein. Further, there exist another 2,000 noncertifi- 
cated carriers authorized to engage in these very same opera¬ 
tions but precluded by the size of the equipment utilized from 
engaging in foreign operations to other than points adjacent 
to the United States. If Petitioner was entitled of right to 
intervene in the Board’s proceeding upon the basis of its allega¬ 
tions, no valid reason would exist for denying similar petitions 
by any of these carriers which might be filed in a domestic rate 
case. Obviously this right of mass participation in mail rate 
proceedings could not have been intended by Congress, and 
the Court in the light of applicable judicial precedents would 
not be justified in construing the Act in such manner that this 
result would be accomplished. 

II. The Board’s order denying intervention to Petitioner was 
based upon adequate and proper findings and should be 
affirmed 

If the Court should consider that it has jurisdiction to review 
the Board’s order, then that order must be affirmed since it 
was based upon adequate and proper findings and did not rep¬ 
resent arbitrary action by the Board. Petitioner was denied 
intervention in the proceeding upon the findings that: 

A formal intervention at this time will unduly broaden 
the issues and might seriously delay the proceeding 
establishing a temporary rate order to such an extent 
that the very purpose of the temporary rate would be 
defeated. 

Insofar as the finding concerning broadening of issues is con¬ 
cerned, Petitioner asserts that it would have been bound by 
whatever were proper issues in the case and that it could not 
therefore have broadened the issues unless the proper issues in 
the case otherwise would not have been considered. Somewhat 
similarly, it argues that it could not have delayed the proceed¬ 
ing any more than is contemplated by the Board’s own regu- 
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lations governing rate proceedings, which regulations Peti¬ 
tioner concedes do not refer to temporary mail rates. 40 

These contentions are the crux of Petitioner’s real argument,, 
that the Board’s temporary rate procedures are illegal since all 
issues pertinent to a permanent mail rate are not considered in 
fixing a temporary rate nor is the procedure employed in fixing 
such a rate similar to that followed in fixing a permanent rate. 
Not having seen fit to challenge the Board’s temporary rate 
procedures, Petitioner necessarily is precluded from raising 
these contentions upon this record. Accordingly, the question 
of the propriety of the Board’s findings must be determined 
upon the basis of the procedure employed and the issues con¬ 
sidered in fixing temporary mail rates. 

The issues considered in temporary mail rate proceedings are 
(1) whether the carrier is in serious financial need and (2) 
whether upon a rapid and limited examination, a conservative 
basis exists for making mail payments in advance of final deter¬ 
mination of all issues (infra, p. 44). As revealed at page 16 of 
Petitioner’s brief, it considered that proper issues in the mail 

'V The Board’s regulations governing rate proceedings contained in Sec¬ 
tion 285.13 of its Economic Regulations (Pet. Brief, pp. 42-46) are in terms 
applicable generally' to passenger, cargo and mail rate proceedings. 
Although their applicability only to those portions of mail rate proceedings 
in which permanent mail rates are fixed is not specified therein, the Board 
as a practical matter has never considered them to be applicable to the fixing 
Of temporary rates and customarily has referred to these rules in its show 
cause orders proposing temporary mail rates only for the purpose of speci¬ 
fying in a convenient manner the further steps which may be taken in the 
proceeding and to afford the affected carrier and the Postmaster General an 
opportunity to raise any objections which they may have. Since temporary 
mail rates are not believed to be of any possible legal concern to other parties, 
and since each case must be determined under its own peculiar facts, the 
Board does not consider that it is legally required to publish rules govern¬ 
ing its temporary rate procedures since agencies lawfully may proceed upon 
a case-to-case basis. See Securities and Exchange Commission v. Chcnery 

Corp., 332 U. S. 194, 202 (1947); and Section 3 (a) of the Administrative 
Procedure Act (5 U. S. C. 1002 (a)) wherein the general requirement that 
rules be published is made expressly inapplicable to “rules addressed to and 
served upon named persons in accordance with law.” Insofar as the fixing 
of a temr-orary rate may constitute a precedent governing requests from 
other carriers desiring similar relief, full compliance with the Adminis¬ 
trative Procedure Act is effected by making such orders available for public 
inspection (5 U. S. C. 1002 (b)). 
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rate proceeding should have involved the “matter of reasonable 
and proper charges for air transport services by TWA, the ques¬ 
tion of destructive competitive practices by TWA, the matter 
of air carrier practices designed to foster sound economic condi¬ 
tions in the air transport industry.” Further, at page 36 of its 
brief, Petitioner concedes that it would have raised as yet undis¬ 
closed objections to the temporary rate proposed and that 
“some or all of the procedural steps contemplated by respond¬ 
ent’s own regulations” applicable to permanent mail rates 
would have been required. In other words, Petitioner proposed 
to intervene and if at all possible to see to it that a permanent 
rate proceeding was held for the purpose of fixing the proposed 
temporary rate. 

It may be that the Board could have limited Petitioner’s par¬ 
ticipation in the fixing of the temporary rate to those issues 
which it believes proper, and to the time schedule which it 
considered necessary to meet the emergency situation which 
existed. However, the purpose of granting intervention in a 
proceeding is to enable the intervenor to assert matters which 
it desires to be considered. While Petitioner did not specify 
in either its Petition for Intervention or its objections to the 
proposed temporary rate any particular matters which it de¬ 
sired considered, its desire for a proceeding to be utilized as 
a sounding board for its views concerning the merits of non- 
subsidized as against subsidized air transportation is an open 
secret. The Board apparently had no intention of entering 
into a full-scale proceeding for this purpose, or of inquiring into 
the unreasonableness of particular commodity rates or other 
undisclosed improper practices which even Petitioner could 
not allege existed in fact. Accordingly, if the requested inter¬ 
vention would have served any purpose of Petitioner, or have 
had any meaning in the light of Petitioner’s present assertion 
of its views, the issues necessarily would have been broadened 
and the proceeding delayed. 

Further, any intervention which might have been granted 
would as a practical matter have broadened and delayed the 
proceeding even if the Board had attempted to limit Petitioner’s 
participation. Petitioner would have raised the various mat¬ 
ters which it desired to be thoroughly explored and would have 
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asserted that the grant of intervention constituted a recognition 
by the Board of its asserted right to insist upon such a fishing 
expedition. If nothing more, the issue of whether these mat¬ 
ters should in fact be explored would have been injected into 
the proceeding. Once admitted to a proceeding, parties have 
a tendency and an opportunity to interpose various procedural 
objections which inevitably result in delays, 41 and particularly 
in a case in which it is believed that their purposes will be served 
by delaying tactics. Cf. National Broadcasting Co. v. Federal 
Communications Commission, supra at page 561. 

Under any view of the case, therefore, it is submitted that 
the Board’s findings were well founded. Further, in view of 
TWA’s critical financial condition and the need for expeditious 
action by the Board, the refusal to permit Petitioner to inter¬ 
vene and to delay the proceeding did not represent arbitrary 
or capricious action. 42 

The contention that Petitioner was entitled to intervene 
notwithstanding the effect which that intervention might have 
had upon the then pending temporary rate proceeding neces¬ 
sarily is based upon the claim of right to participate therein. 
As hereinbefore demonstrated, it is believed that Petitioner 
either had no right to intervention or had failed to allege any 
facts which would demonstrate such a right. The assertion 

“ See for example paragraph 35 of the Petition for Review (App. 15,16) 
wherein Petitioner asserts the need for time in which to prepare for hearing 
and a prehearing conference for the purpose of formulating the issues and 
determining the evidence to be submitted. 

43 The findings relating to TWA’s critical financial condition and that an 
increase in TWA’s mail rate was required in the public interest, set forth 
in the Board’s order of December 8, 194$ (App. 80) and reaffirmed in the 
order of December 22, 1948 (App. 96), must under familiar principles be 
accepted as correct since the data upon which these findings were based are 
not before the Court These materials (App. 94) were not included in the 
record since the only problem presented by the Petition for Review is that 
of Petitioner’s right of intervention in the proceeding. 

Notwithstanding the fact that these findings must be accepted. Respondent 
nevertheless desires to direct the attention of the Court to the factual data 
set forth in TWA’s motion (App. 50-71) demonstrating the carrier’s pre¬ 
carious financial position. Particular attention is directed to the asserted 
necessity for a general fund of not less than $5,000,000 to meet necessary 
cash expenditures (App. 59) and the fact as revealed by the hearing that 
TWA’s working capital had l>een reduced to $1,900,000 (App. 92). 
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that the Board’s failure to deny intervention upon this ground 
constituted a recognition of a right of intervention requires 
little comment. One adequate ground for denying the petition 
existed, and there was no reason to specify other grounds. 

Furthermore, if the Court should be of the opinion that Peti¬ 
tioner upon the basis of its allegations is entitled to intervene in 
the permanent rate proceeding, a problem concerning which 
the Board has made no findings and upon which it did not pur¬ 
port to act,* 5 it nevertheless is submitted that this right did 
not extend to the temporary rate proceeding in which inter¬ 
vention was denied. As stated by the Board in its opinion 
denying intervention to Slick Airways in similar procedings to 
fix temporary rates, 

The participation of the petitioner and similarly cir¬ 
cumstanced carriers as formal parties in temporary rate 
determinations, whether they be separate proceedings or 
part of final rate proceedings, is not of real and immedi¬ 
ate interest to them . . . certainly not in the absence 
of a clear showing of a particular, immediate and irrepa¬ 
rable loss flowing from the Board's contemplated action. 
. . . Our temporary rates are temporary in every sense 
of the word, even to the extent of being subject to later 
retroactive downward or upward adjustment. It not 
being of real and immediate interest to the petitioner 
to be made a party to the temporary rate determination 
in this proceeding, and time being of the very essence in 
such a determination, it would not be in the interest of 
sound administration of the Act to permit intervention. 
{Infra, pp. 43,44.) (Italics added.) 


** The Board does not contend that its findings are adequate to deny in¬ 
tervention in the permanent rate proceeding. The findings made related 
only to the then pending temporary proceeding and the question of inter¬ 
vention in the permanent proceeding was not considered by the Board. If 
a technical error was committed by requiring Petitioner to renew its request 
at a later stage of the proceeding rather than in disposing of the entire prob¬ 
lem at that time, then obviously the proceeding must be remanded for find¬ 
ings upon this point. Actually the practice of denying motions without 
prejudice to their subsequent renewal is a common one, and it is not believed 
that the Board erred in this connection or that the Court can review this 
action by the Board (see ante pp. 13,14). 
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Petitioner did not purport to show any particular, immediate 
or irreparable effect upon its operations which would have re¬ 
sulted from the temporary increase in mail pay proposed by 
the Board, nor has it yet alleged that any adverse effect has 
resulted to it from the temporary increase granted. Under 
these circumstances the Board clearly was entitled to exclude 
Petitioner from the temporary proceeding even if it were clear, 
which it is not, that a right of intervention existed in the pro¬ 
ceeding to determine the final rate. 

CONCLUSION 

Upon the basis of foregoing, it is respectfully submitted that 
the Petition for Review should be dismissed for want of juris¬ 
diction, or in the alternative, that the order of the Board should 
be affirmed. 

Respectfully submitted. 
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Orders 

Serial Number E-2717 
United States of America 
Civil Aeronautics Board 

WASHINGTON, D. C. 

Adopted by the Civil Aeronautics Board at its office in Wash¬ 
ington, D. C. on tiie 14th day of April, 1949. 

In the matter of the compensation for the transportation of 
mail by aircraft, the facilities used and useful therefor, and the 
services connected therewith, of American Airlines, Inc., East¬ 
ern Air Lines, Inc., Transcontinental & Western Air, Inc., 
United Air Lines, Inc., over their routes within the continental 
United States insofar as authorized under certificates for inter¬ 
state air transportation and over their routes between the 
United States and terminal points in Canada. Docket No. 
2849. 

OPINION AND ORDER GRANTING LIMITED INTERVENTION 

On March 4, 1949, Slick Airways, Inc., a registered noncer- 
tificated cargo carrier under the provisions of Section 292.5 
of the Economic Regulations, filed a petition for leave to inter¬ 
vene in this proceeding. The petition comes approximately 
eleven months after the Board issued a Tentative Statement 
of Findings and Conclusions, 1 accompanied by show cause 
orders, proposing final uniform service rates for the carriers 
named above, and established such proposed rates on a tem¬ 
porary basis. 2 It comes only a few days, however, after the 
Board proposed additional temporary compensation for three 
of these carriers, pending determination of all issues in the 

1 Orders Serial Nos. E-1351-1355, adopted March 29,1948. 

* Orders Serial Nos. E-1517-1521, adopted May 7,1948. 

(41) 
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final rate proceeding. 3 Although the petition does not make 
clear the scope of petitioner’s requested intervention, we will 
construe the petition broadly and assume that intervention is 
sought in the entire proceeding, both with respect to temporary 
and final mail rate actions. On March 28, 1949, United Air 
Lines, Inc., filed objections to the requested intervention, 
which objections have been duly considered. 

In the language of the petitioner, its interest in the proceed¬ 
ing is put as follows (petition, par. 3): 

Slick Airways has a very substantial property and 
financial interest in this proceeding generally and more 
particularly in that the Board has recognized the neces¬ 
sity for fair rules for competition between carriers au¬ 
thorized to carry the mail and carriers not authorized 
to carry the mail, and yet any such rules may be nulli¬ 
fied in the absence of proper limitations and restrictions 
on the use of mail pay to defray competitive freight 
losses, and such limitations and restrictions in turn can¬ 
not possibly be determined without a proper determina¬ 
tion of both the freight and mail costs of the multiple 
service carriers as well as of the factors entering into 
both costs and of necessary allocations in connection 
therewith. 

There is no allegation that the proposed mail rates will place 
the petitioner at a competitive disadvantage, fair or unfair. 
It is clear, of course, that whatever orders are issued in this 
proceeding establishing rates for the transportation of mail 
will not be binding on the petitioner. The petitioner simply 
desires to be present as a formal party to see to it that the 
Board does not so administer the "need” provisions of Section 
406 of the Civil Aeronautics Act as to place the petitioner at an 
unfair disadvantage in competing for cargo with the four car¬ 
riers in this proceeding. 

A careful comparison of Section 406 with other sections of 
the Act, with respect to the question of proper parties to pro¬ 
ceedings, leads us to the conclusion that Congress did not intend 
to give competitors the right to intervene in mail rate pro- 


* Orders Serial No. E-2484, adopted February 21,1940. 
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ceedings, no matter how substantial the effect of a proposed 
mail rate action might be upon them. It certainly did not 
intend to give such a right in a case such as this where no 
attempt has been made by the petitioning competitor to state 
the effect of the proposed mail rates upon it with any particu¬ 
larity or immediacy. Nor does the petitioner make out such 
a right under our Rules of Practice. However, while the peti¬ 
tioner is not entitled to intervene as a matter of right, the Board 
has the authority to permit intervention as a matter of discre¬ 
tion whenever it appears that the purposes of the Act will 
best be effectuated by such permission. Such intervenors, 
however, should at all times be limited to the issues in which 
they have a particular interest, and must not be permitted to 
unduly broaden the issues or delay the proceeding. 

The rapid and heavy growth of the air cargo industry, with 
the spirited competition between the certificated and noncertif- 
icated carriers, makes it imperative that the Board examine 
most carefully the extent, if any, to which the cargo operations 
of certificated carriers constitute a burden on mail pay. If such 
a burden exists, then it must be determined whether meeting 
such burden through mail compensation is justified under one 
or more purposes of the Act, and whether such subsidization, 
rather than fostering the proper over-all development of the 
air cargo industry, will not retard or even destroy it. Properly 
limited, the intervention in mail rate proceedings of noncertif- 
icated cargo carriers such as the petitioner could be productive 
of improved analysis and presentation of the pertinent issues 
with respect to cargo operations and the extent to which they 
should be underwritten in the interest of the development and 
maintenance of a sound air transportation system. 

We believe it proper in a case such as this to exercise our dis¬ 
cretion to permit the petitioner to intervene in the proceeding. 
The intervention, however, should be limited to the final rate 
determination, and then only to such issues as relate to cargo 
operations and the extent, if any, to which such operations 
should be underwritten with “need” mail pay. The participa¬ 
tion, however, of the petitioner and similarly circumstanced 
carriers as formal parties in temporary rate determinations, 
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whether they be separate proceedings or part of final rate pro¬ 
ceedings, is not of real and immediate interest to them—cer¬ 
tainly not in the absence of a clear showing of a particular, 
immediate and irreparable loss flowing from the Board’s con¬ 
templated action. A temporary rate proceeding raises only two 
issues: (1) whether upon a rapid and limited examination, a 
conservative basis exists for making mail payments in advance 
of final determination of all issues; and (2) whether the carrier 
is in serious financial need. Our temporary rates are tempo¬ 
rary in every sense of the word, even to the extent of being sub¬ 
ject to later retroactive downward or upward adjustment. It 
not being of real and immediate interest to the petitioner to be 
made a party to the temporary rate determination in this pro¬ 
ceeding, and time being of the very essence in such a determi¬ 
nation, it would not be in the interest of sound administration 
of the Act to permit intervention. 

Accordingly, it is ordered, That the petition of Slick Airways. 
Inc., for leave to intervene in this proceeding be and it hereby is 
granted as a matter of discretion, such intervention to be lim¬ 
ited to the final rate determination, and then only to such issues 
as relate to cargo operations and the extent, if any, to which 
such cargo operations should be underwritten with “need” mail 
pay. 

It is further ordered, That insofar as the petition requests 
intervention in the determination of temporary rates, or for 
other purposes, it is hereby denied. 

O’Connell, Chairman, Ryan and Lee, Members of the Board, 
concurred in the above opinion and order. Jones and Adams, 
Members, dissented. 

[seal] (s) M. C. Mulligan, 

M. C. Mulligan, 

Secretary. 
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